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Securities and Exchange Commission 
Washington 25, D. C. 


Form BD 
Under the Securities Exchange Act of 1934 


FORM OF APPLICATION FOR REGISTRA- 
TION AS A BROKER AND DEALER OR 
TO AMEND OR SUPPLEMENT SUCH AN 
APPLICATION 


JOHN PIERCE 
(Name of Registrant—see Definitions on iast 
page) 
1021 Bracken Avenue, Las Vegas, Nevada. 


(Principal Place of Business, Street Address, 
City, State) 


(Check appropriate box to indicate purpose 
for which form is being used :) 


A. This is an Application for Registration as a 
Broker-Dealer Filed by the Broker-Dealer 
Named Above. 


Instructions: If (1) such broker-dealer is a 
partnership succeeding to and continuing the 
business of a broker-dealer partnership regis- 
tered when this application is filed and (2) the 
predecessor partnership has filed its applica- 
tion or supplement to such application on this 
form—then registrant shall furnish only such 
information as is necessary to correct the infor- 
mation contained in the application of the 
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predecessor, and the supplements and amend- 
ments thereto, which shall be deemed to be in- 
corporated in this application by reference. 
Unless both conditions (1) and (2) are met, all 
items in this form should be answered in full. 
x * % 
1. (a) Name under which business is to be 
conducted : 
John Pierce 


(b) If registrant is the successor to the business 
of another broker or dealer, give the name and ad- 
dress of the predecessor and the date of succession: 

[ Blank. ] 


(c) Form of organization (sole proprietorship, 
corporation, partnership or an unincorporated or- 
ganization or association which is not a partner- 
ship) : 

Sole proprietorship 


2. If sole proprietorship, furnish the full name 
of proprietor, and his residence address: 
Pohn Pierce, 1021 Bracken Avenue, Las 
Vegas, Nevada. 


3. If a corporation, furnish 

(a) the state and date of incorporation: 

(b) the full name and title of each officer and 
director, and of every other person occupying a 
similar status or performing similar functions: 

[ Blank.] 
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(ec) the full name of each person who, directly 
or indirectly, is the beneficial owner of 10% or more 
of any class of any equity securities of such corpora- 
tion, indicating the class of such equity securities: 

| Blank. ] 


4. If a partnership, furnish the full name of 
each partner (special or limited partners should be 
so designated) and the residence address of each 
general partner who does not reside within the 
United States: 


[ Blank. ] 


5. If an unincorporated organization or associa- 
tion which is not a partnership, furnish the full 
name of each ‘‘managing agent’? of such organi- 
zation or association and the residence address of 
each such person who does not reside within the 
United States: (See definition of ‘*managing agent”’ 
on last page. ) 

[Blank. ] 


6. Does any person not named in Items 2 to 34, 
inclusive, directly or indirectly control the business 
of registrant? 


If so, furnish the full name and business address 
of each such person and the residence address of any 
such person who does not reside in the United 
States ; 


[Yes or No]: No. 


7. For each individual named in Items 2 to 6, 
inclusive, attach ‘‘Answer to Item 7” showing all 
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connections within the past ten years with any 
broker or dealer other than the registrant or any 
predecessor, and the nature and period of each such 
connection. 


[Blank.] 


8. State whether the registrant, any person 
named in Items 2 to 6 inclusive, any salesman or 
other employee, or any other person directly or in- 
directly controlling or controlled by registrant: 


(a) Has been convicted, within ten years, of any 
felony or misdemeanor involving the purchase or 
sale of any security or arising out of the conduct 
of the business of a broker or dealer. 

[Yes or No]: No. 


(b) Is permanently or temporarily enjoined 
from engaging in or continuing any conduct or prac- 
tice in connection with the purchase or sale of any 
security : 


[Yes or No]: No. 


(c) Has been found by the Commission to have 
violated any provision of the Securities Act of 1938 
or the Securities Exchange Act of 1934, or any rule 
or regulation under either of said Acts. 


fYes or No]: No. 


9. Registrant consents that notice of any pro- 
eeeding before the Commission in connection with 
the appheation or with registration thereunder may 
be given by sending notice by registered mail or 
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confirmed telegram to the person named below, at 
the address given: 
Name: Pohn Pierce. 
Address: 1021 Bracken Avenue, 
Las Vegas, Nevada. 


This Form Should Be Executed by the Registrant 
(see definitions) Except Where B on Page 1 Has 
Been Checked (in which case it should be executed 
by the broker-dealer predecessor making an ap- 
plication for registration on behalf of a suecessor 
broker-dealer to be formed or organized. ) 


All statements contained herein are true and cor- 
rect to the best knowledge and belief of the persons 
executing this form. 


Dated at Las Vegas, Nevada, the 26 day of Oc- 
tober, 1954. 
(For sole proprietor) : 
/s/ JOHN PIERCE, 
(Proprietor) 


+ % * 


8 John Pierce vs. 


Answer to Item 7 


Salesman With Lester L. LaFortune 
Las Vegas, Nevada—1950-1952 


Finaneial Statement of John Pierce 
October 26, 1954 


Assets 
Cashee:..........5 eS eee $ 3,000.00 
House and Furniture 
1021 Bracken, Las Vegas ................ 20,000.00 
Cainer AMNTOMTODIIC™. 2... 2a... ceemeerenncee 5,000.00 
Jewelry & Miscellaneous ................-.---.------ 3,000.00 
Showboat Hotel, Ine. Stock ...........200... 2,100.00 
Total Assets: ......2 $34,100.00 
Liabilities 
Wort ones On NOMSE: .....02::-00ccc<ceceeeccececcee $ 9,000.00 
Ji Mo Ly ar 0 Oy a a a 1,500.00 
Miscellanicous: 2... =... 500.00 
Total Liabilities: ....... eet 11,000.00 
Networth <n ser eee, $23,100.00 


State of California, 
County of Clark—-ss. 


John Pieree, being sworn, deposes and says: The foregoing 
financial statement is true and correct to the best of my knowl- 
edge and belief. 

/s/ JOHN PIERCE. 


Subseribed and sworn to before me this 26th day of October, 
1954. 
(Seal) /s/ EDWIN J. DOTSON, 
Notary Publie in and for 
Said County and State. 
My commission expires 2/19/54. 


Received Oct. 28, 1954. 
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United States of America Before the 
Securities and Exchange Commission 


At a regular session of the Securities and Exchange 
Commission held at its office in the City of 
Washington, D. C., on the 5th day of No- 
vember, 1954. 


In the matter of 


JOHN PIERCH, 1021 Bracken Avenue, Las Vegas, 
Nevada. 


ORDER FOR PROCEEDINGS AND NOTICE 
OF HEARING PURSUANT TO SECTION 
15(b) OF THE SECURITIES EXCHANGE 
ACT OF 1934. . 

I 
The Commission’s public official files disclose that 

John Pierce, a sole proprietor, hereinafter some- 

times called applicant, filed an application with the 

Commission on October 28, 1954, for registration as 

a broker and dealer pursuant to Section 15(b) of 

the Securities Exchange Act of 1934. Registration 

has not yet become effective. 


alk 
Members of its staff have reported to the Com- 
mission information obtained as a result of an in- 
vestigation which tends to show that: 


A. Since on or about January 1, 1951, applicant, 
as a broker and dealer has made use of the mails 
and the means and instrumentalities of interstate 
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commerce, to: effect, transactions.im, ,and. to induce 
the purchase. and sale; of securities, otherwise than 
on a national securities exchange, when no regis- 
“trdtion -as:a broker“and ‘dealer was~in--effect as to 
Ypplicant under*the- provisions of Section 15(b) of 
‘the Securities Mxchange Act of pt is 


Cerra 


tober 1, 1951, to the date hereof, een sold for 
and purchased for certain hers us, gad applicant 
‘Sold to aiid ‘purchased from certain persons certain 
securities: and in connection with the pure chases and 
sales heretotore meptioned made talse anc 
ng -starements of material facts and omitted to state 
inaterial. J facts and. employed. schemes, artifices and 


devices in ‘that: ie 


(a) (1) During the month of February, 1952, ap- 
Sphieant solicited and: induced a--certain: person to 
entrust..to applicant for.the purposes: oft sale 1,000 
units consisting: of ohe share:each -of\-the Preferred 
rand: Common stéck of <Las-Vegas-Thorenghbred 
‘Racing: Association, a-corperation; and- falsely and 
‘fraudulently 'répresented that'-he, the -appheant, 
would sell 200 units theréof at-a-priee of $3.00 per 
unit and 800 units thereof at a price of $4.00 per unit 
and in response to this solicitation and inducement 
shid pétsott Hai the Nionth of Febviary, 1952, 
déposit with®and @ntfast to’ applicint “Said’-1,000 
units of the PY ferred And 'Céimnion stoék of Las 
Vegas ThoroughbrediRacine Association, endorsed 
fox, transfer, for the asesianed purposes.aforesaid. 


atyte soagitercstos fo hies es A. Coe 


Securities and FKxchange Commission Say 


(a) (2)’ "Thereafter in March, 1952; applicant 
falsely and fraudulently représented to !said person) 
that-appheant: had caused 200° of said units to’ be 
soldat a price of $3.00 per unit andthat applicant’s 
check in.the sum of $600.00 then and there delivered 
to said person represented the entire iii of 
Solcsaleme 2, se; | 


(a) (8) Thereafter in! a 1952, applicant: 
falsely and fraudulently represented: to said person: 
that he -had ‘catised 200 additional units to be sold: 
at a price of $4.00 per unit and that appheant’s: 
check inthe sim of’ $800:00' then’ and: there deliv- 
ered to said person represented the entire proceeds) 
of said’ sale. Said check ‘was dishonoréd by: the 
drawee and returned through “ae a a endors- 
ers’ to said Poe faa hs ities — alter? 


(a) | @ ‘Thereafter applicant. falsely and fraud- 
ulently represented to said person that he, the ap- 
plicant, had been unable to complete the sale ‘re- 
ferred to in the preceding sub-paragraph for the’ 
reason that it'was’not then posstble''to effect trans- 
fers of the sp leans books of! thé: corporation. 


a) (5) The ‘représentation’s | and ‘inducements 
made by applicant described - in “sub- “paragraph 
(a) (1) of paragr ‘aph B were fa Ise and ‘fra udule erm 
that at the time that ‘they’ were “made, applicant 
knew and failed*to disclose to said person that ap- 
plicant: could: sell: and mtended to-sell all of said 
units at a price greatly in excess of $3.00 or $4.00° 
per share, to wit,,the sum, of $6.00 per share,. and 
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sons. paid the purchase price.of $5,500 and received 
delivery from applicant of a certificate for 1,100 
shares of said common stock and in connection with 
such transaction .applicant made certain false and 
misleading representations and omitted to disclose 
certain material. facts concerning, among other 
things, the source of.such stock and the then current 
market. price of such stock. 


‘C. Applicant effected, otherwise than on a na- 
tional securities exchange, certain of the transac- 
tions hereinabove mentioned in paragraph B of Sec- 
tion IT hereof. , 


D.- ‘Applicant used the mails, the means and in- 
strumentalities of interstate commerce, and the 
means and instruments of transportation and com- 
munication’ in interstate commerce in ‘effecting cer- 
tain of ‘the transactions and in the purchase and 

sale of Sectivitiés as hereinahove set tor In para- 
ces B ay Section oY hereof. 


eh a SOaR ‘ 

~The information reported to the Commission by 
members of. its staff, as set forth in .Section II 
hereof, tends, if true, to show that: 


A. Applicant violated Section 17(a) of the Se- 
curities Act of-1933, in that in the sale of securities 
by the use of means and instruments of transporta- 
tion and communieation in interstate commerce and 
bx userof the mails, applicant employed . devices, 
schemes and artifices to defraud: and obtained 
money and property by means of untrue statements _ 


Securities and Exchange Commission 15 


of material facts and omissions to state material 
facts necessary in or to ‘make ‘the’statements-made, 
in the hight of the circumstances under whiel’: they 
were made, not misleading, and engaged in transac- 
tions, practices. and_,a, equrse of business . which 
would and did operate as a a aid.deceit wpon 
the purchasers. ins - er 


"He 89 


aE Appleant violated Section 56a) 08 the ‘Se- 
curities Exchange Act of 1934, in that:ag a ‘broker or 
déaler; applicant made uSe of* the-‘matls* and: the 
means and instrumentalities of mterstate coninrerce 
to. effect transactions 1, and to induce the ‘puiéliase 
and sale of securities (other than-exempted. securi- 
ties or commercial paper, bankers’ acceptances, or 
commercial bills), otherwise than on a national se- 
curities exchange without being registered with this 
Commission in accotdance' with Section -15(b) of 
said Act.” ~ 2 2s oe a 2 eoedl= apicetie 


C. Appheant violated Section 10(b) of the Se- 
curities Exchange Act of 1934, m that bv-use of 
means and instrumentalities of interstate commerce 
and of the. mails in connection with .the purchase 
and sale of securities applicant directly and in- 
directly employed devices, schemes and artifices to 
defraud, made untrue stateménts of material facts 
and omitted to state material facts necessary in 
ferder to make the statements: m made; in- the light of 
the cir cumstances under which they were made, not 
misleading, and engaged in acts, practices and a 
course of business which would and did operate as 


h 


a en ry Oe oe ee A & ie i 
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a fraud and deceit upon certain customers in con- 
travention of Rule X-10B-5 prescribed by the Com- 
mission under said section. 


D. Applicant violated Section 15(c)(1) of the 
Securities Exchange Act of 1934, in that applicant 
made use of the mails and means and instrumentali- 
ties of interstate commerce to effect transactions in 
and to induce the purchase and sale of securities, 
otherwise than on a-national securities exchange, by 
means of manipulative, deceptive and other fraudu- 
lent devices and contrivances as defined by Rule 
X-1501-2(a) and (b) adopted by the Commission 
under said action. 

Ive 

The Commission having considered the aforesaid 
information, deems it necessary and appropriate in 
the public interest and for the protection of in- 
vestors that proceedings be instituted to determine: 


(a) Whether the statements set forth in Section 
II heretofore are true; 


(b) whether applicant has wilfully violated Sec- 
tion 17(a) of the Securities Act of 1933; 


(c) whether applicant has wilfully violated Sec- 
tion 15(a) of the Securities Exchange Act of 1934; 


(d) whether applicant has wilfully violated Sec- 
tion 10(b) of the Securities Exchange Act of 1934 
and Rule X-10B-5 prescribed by the Commission 
under said section ; 


(e) whether applicant has wilfully violated Sec- | 
tion 15(c)(1) of the Securities Exchange Act of 
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1934 and Rule X-1501-2(a) and (b) adopted by the 
Commission under said section ; 


(f) whether pursuant to Section 15(b) of the 
Securities Exchange Act of 1934 it is in the public 
interest to deny registration to applicant; 


(g) whether pursuant to Section 15(b) of the 
Securities Exchange Act of 1934 it is necessary or 
appropriate in the public interest or for the pro- 
tection of investors to postpone the effective date 
of registration of applicant until final determina- 
tion upon the question of denial. 


V. 

The Commission deeming it necessary and appro- 
priate in the public interest and for the protection 
of investors that the effective date of registration 
of applicant be postponed for fifteen (15) days, It 
Is Ordered that the said effective date be and the 
same hereby is postponed until December 12. 1954. 


It is further ordered that a hearing be held before 
Edward C. Johnson, Hearing Examiner, or such 
other hearing examiner as the Commission may des- 
ignate, at 11:00 a.m., on November 22, 1954, at the 
office of the Securities and Exchange Commission, 
located at Room 1737, U.S. Post Office and Court- 
house, 312 North Spring Street, Los Angeles 12, 
California on the question whether, pursuant to 
Section 15(b) of the Securities Exchange Act of 
1934, it is necessary or appropriate in the public 
interest or for the protection of investors to post- 
pone the effective date of registration of the appli- 
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eant until final determination upon the question of 
denial. Upon the conclusion of the hearing on the 
question of such postponement, the Hearing Ex- 
aminer shall forthwith transmit the record thereon 
to the Commission. Proposed findings and eonelu- 
sions and supporting briefs hereon, pursuant to 
Rule IEX(f) of the Rules of Practice, may be filed 
by the parties with the Secretary of the Commission 
on or before November 30, 1954. After receipt of 
the said record and of any proposed findings and 
supporting briefs, the Commission will issue its 
findings and opinion on the question of postpone- 
ment forthwith, if it then finds such procedure 
necessary and permissible under Section 8(a) of 
the Administrative Procedure Act; and otherwise 
the Commission will make provisions for any 
further procedure which it finds necessary or ap- 
propriate. 


It is further ordered that, following the above- 
mentioned hearing, a further hearing he held before 
the aforesaid Hearing Examiner for the purpose 
of taking evidence on the question of denial of reg- 
istration to applicant. Upon the completion of the 
taking of evidence on these matters the Hearing Ex- 
aminer shall prepare a recommended decision pur- 
suant to Rule [X(h) of the Rules of Practice, 
unless such decision is waived, and shall transmit 
the same with the record of the hearing to the Com- 
mission. 


Tt 1s further ordered that this order and notice 
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shall be served on applicant personally or by reg- 
istered mail forthwith. 


In the absence of an appropriate waiver, no 
officer, or employee of the Commission engaged in 
the performance of investigative or prosecuting 
functions in this or any factually related proceed- 
ing will be permitted to participate or advise in the 
decision upon this matter except as witness or coun- 
sel in proceedings held pursuant to notice. Since 
this proceeding is not ‘‘rule making’’ within the 
meaning of Section 4(c) of the Administrative Pro- 
eedure Act, it is not deemed to be subject to the 
provisions of that Section which might delay the 
effective date of any final Commission action. 


By the Commission. 


ORVAL L. DuBOIS, 
Secretary. 


United States of America 


Before the Securities and Exchange Commission 


At a regular session of the Securities and Exchange 
Commission held at its office in the City of 
Washington, D. C., on the Ist day of Decem- 
ber, A.D., 1954. 


In the Matter of 


JOHN PIERCE, 1021 Bracken Avenue, Las Vegas, 
Nevada. 
AMENDING ORDER 


The Commission having, by order dated Novem- 
ber 5, 1954, instituted proceedings pursuant to Sec- 
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tion 15(b) of the Securities Exchange Act of 1934, 
in the above-entitled matter and having, by order 
dated November 24, 1954, amended Section II of 
said order; 


The Division of Trading and Exchanges having 
filed a motion that Sections I], ITI and TV of said 
order be amended; 


It appearing to the Commission that members of 
its staff have information which tends to establish 
the alleged facts referred to in such proposed 
amendments ; 


{tt is ordered that Section II of said order, as 
amended, be, and the same hereby is, amended bv 
adding thereto Paragraph N to read as follows: 


Ei. As a document supplemental to his applica- 
tion for registration, referred to in Section I of 
said order, applicant filed a statement of financial 
condition which is false and misleading with re- 
spect to appheant’s habilities in that said statement 
stated that appheant’s abilities were: 


Mortgage-on homes... 2...) $ 9,000 
Morteages on cat cee... oe... 1,500 
Mine... - cco ee 500 

$11,000 


when, in fact, at the time of the filing of said apphi- 
cation and said financial statement, applicant had, 
in fact, other hahilities in an amount in excess of 
$3,000. 
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It is further ordered that Section ITI of said 
order be amended to include Paragraph E to read 
as follows: 


EK. Appleant violated Section 15(b) of the Se- 
curities Exchange Act of 1934, and Rule X-15B-8 
adopted by the Commission under such section in 
that he wilfully made in his statement of financial 
condition filed with the application for registra- 
tion false and misleading statements with respect 
to his habilities. 


It is further ordered that Section IV of said 
order be amended to include Paragraphs (h) and 
(i) to read as follows: 


(h) Whether applicant in the statement of 
financial condition filed with his application 
for registration has wilfully made any state- 
ment which at the time and in the light of the 
circumstances under which it was made was 
false and misleading with respect to any ma- 
terial facts; 

(1) whether applicant has wilfully violated 
Section 15(b) of the Securities Exchange Act 
of 1934, and Rule X-15B-8 prescribed by the 
Commission under said section. 


By the Commission. 


ORVAL L. DuBOIS, 
Secretary. 
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United States of America Before the Securities 
and Exchange Commission 


(Copy ) 
In the Matter of 


JOHN PIERCH, 1021 Bracken Avenue, Las Vegas, 
Nevada. 


RESPONDENT’S PETITION FOR REHEAR- 
ING OF THE COMMISSION’S FINDINGS 
AND OPINION 


Respondent John Pierce respectfully petitions 
the Commission to grant a rehearing with respect 
to the indings and Opinion dated August 16, 1955, 
which it has adopted and to adopt, in lieu thereof, 
the Recommended Decision of the Hearing Exam- 
iner herein dated February 8, 1955. Respondent 
also requests that the Commission grant him oral 
argument on this petition for rehearing. 


The grounds for the petition for rehearing are: 


I. 

The opinion adopted by the Commission misstates 
the facts developed in the record; disregards the 
findings of the Hearing Examiner based on econflict- 
ing evidence; and is not supported by the evidence. 


Of 
The public interest does not require denial of 
respondent’s registration. He has already been pun- 
ished heavily for his past failure to register as a 
broker-dealer. 
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A. 
The Hayward Transaction 


The Hearing Examiner who saw the witnesses 
and heard the evidence devoted 1344 pages of his 
Recommended Decision to a careful review of the 
facts of this transaction. He found that the charges 
of fraud ‘‘have not been proven.’’ (R.D.* P. 23) 
He found the testimony ‘‘contradictory in part and 
confusing and indecisive in other parts.’’ (R.D. 


p 23) 


The opinion adopted by the Commission dis- 
cusses the Hayward transaction in a mere 2 pages. 
(The testimony of Hayward himself covered 73 
pages of the Transcript and other witnesses also 
testified about his transaction.) The Opinion 
adopted by the Commission doesn’t mention the 
findings of the Hearing Examiner nor the evidence 
supporting his findings. The Opinion adopted by 
the Commission creates a delusive appearance of 
certainty by a combination of suppressions and mis- 
statements, as follows: 


On page 5 of the Commission’s Opinion it is 
stated in effect that early in 1952 Hayward asked 
Pierce to try and sell his stock for $5.00. The Hear- 


*Explanation of abbreviations: 
R.D. Recommended Decision of Hearing Ex- 
aminer, February 8, 1955. 
Tr. Transcript of hearing before Hearing 
Examiner. 
C.O. Commission’s Opmion dated August i6, 
HOD. 
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ing Examiner placed this conversation as prior to 
January 1952. (R.D. p. 12) Actually Hayward tes- 
tified (correctly we believe) 


‘“Dates don’t mean a great deal to me, that long 
weo. ClE. p. 5.) 


Consequently, efforts to fix precisely the dates of 
various verbal understandings cannot succeed if at- 
tention is paid to the actual testimony. 


Furthermore the picture is distorted hecause the 
opinion omits Hayward’s testimony that previously 
Pierce at one time told him he could sell and make 
a profit and Hayward declined to sell. (Tr. p. 56, 93, 
102, 121) 


2. The opinion adopted by the Commission states 
(COs pau. 


‘‘Mr. H. had no independent knowledge with re- 
spect to the price of the Racing Association units 
and relied entirely upon applicant’s representations 
as to their sale value.’’ 


It is the opinion of Respondent’s Counsel that 
this statement wouldn’t have been accepted by the 
Commission if the Commission had been familiar, 
as the Hearing Examiner was, with the record. 

Hayward testified (Tr. p. 107-108) that prior to 
his decision to sel] he visited the track ‘‘several 
times’? ‘‘T am not a beginner; that is my business. 
I am around construction all the time * * *” 


Hayward testified, that he conferred with ‘Max. | 
Smoot and Mr. John La Fortune” as well as with 
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Mr. Pierce. (Ty. p. 108). Smoot was the first presi- 
dent and promoter of the track. (Tr. p. 432) La 
Fortune was the underwriter. (Tr. p. 24, 608) A 
shrewd businessman who examined the work in 
progress and conferred with at least the president 
and underwriter as well as with Pierce cannot 
properly be said, as does the Commission’s opinion, 
to have ‘‘relied entirely’’ on Pierce. 


The unsupported statement in the Commission’s 
Opinion that Hayward relied wholly on Pierce as 
to price appears contrary to the evidence. The find- 
ing of the Hearing Examiner that Hayward ‘‘drew 
his own opinion”’ (R.D. p. 18) and was a ‘‘compe- 
tent, successful and shrewd businessman’’ (R.D. 
p- 23) is wholly correct. 


3. The opinion adopted by the Commission 
flatly, and incorrectly, states (C.O. p. 6) that 


‘fon the basis of applheant’s representation that 
the $5 price Mr. H. desired was not obtainable, 
the latter agreed to accept $3 and $4 for the 
units to be sold.”’ 


The facts, of course, aren’t that simple. 


Mr. Hayward testified : 
‘‘@. Were these figures suggested by Mr. 
Pierce, what he could get for the stock? 
‘fA. I don’t recall, actually.’’ 
(Tx. p:.100) 


4. The opinion adopted by the Commission 
states: 
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‘‘applicant purported to act on Mr. H.’s behalf 
to secure for him the best price obtainable.”’ 


C220. p#sF 


This statement confirms our suspicion that the 
Commissioners have read neither the record, the 
Hearing Examiner’s Recommended Decision, nor 
Respondent’s ‘Briefs. Otherwise we think that that 
statement would not have been adopted. 


Mr. Hayward testified in answer to questions by 
Pierce’s counsel as follows: 

‘‘g@. And the oral arrangement was that 
you were to get $3 for 200 shares and $4 for 
the balance, is that correct? 

“A. Thats tigi.” 

(Tr. p. 92) 


The Hearing Examiner properly recognized that 
this was a decisive point. Consequently, to avoid any 
possibility of misunderstanding, he went over the 
same ground with sharply pointed questions. 


‘“@. Was that your understanding? You 
didn’t care whether he sold them for $10.00 
or $20.00 just so long as you got $4.00, is that 
your testimony? That is all I want to know. 

“A. “Yes.” 

(Treg. Oi) 


If, as Hayward testified, he didn’t care whether 
or not Pierce sold the shares for $10 or $20, it ob- 
viously couldn’t he fraudulent for Pierce to sell the 
shares for $6. 
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5. The Opinion adopted by the Commission ig- 
nores the fact that on over-the-counter shares it is 
proper for a broker-dealer to make a profit. The 
Commission knows that in over-the-counter stocks 
there is an ‘‘inside’’ price and an ‘‘outside’’ price. 
The price quoted by reputable dealers when one 
wishes to sell is different from the price quoted 
when one wishes to buy. And properly so. A dealer 
is entitled to earn a living. An expert from the Com- 
mission’s staff testified as follows: 


““@. ** * reputable dealers may quote differ- 
ent prices for the same day, is that correct? 
ot Ay Yes * % #9) 
(Tr. p. 471) 


““@. And that if one customer goes to the 
dealer and says he wants to buy and another 
eustomer comes in and says he wants to sell, 
and both tell the dealer that they want to 
transact their business at the market, the dealer 
will, nevertheless, and properly so, tell the 
people who are selling that the market is this 
and for the people who are buying, the market 
is this, is this correct ?”’ 

‘fA. That is correct, sir. 

‘‘@. And when he tells the seller that the 
market price is such and such for a selling 
customer, he will be quoting a different figure 
from the figure which he gives to the customer 
who wants to buy at the market; is that your 
understanding ? 

eee VCS. siiiiis.’’ 

(Tr. p. 473) 
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The testimony by the Commission’s own expert 
eonfirms that Pierce could properly represent the 
market to be different for a person seeking to sell 
from what it would be for a person seeking to buy. 
Consequently even if he had quoted different prices 
to those seeking to sell from those who sought to 
buy, that is no evidence of fraud. Pierce, like the 
rest of us, is entitled to earn a living. And since 
Hayward expressly testified that Pierce was en- 
titled to sell his stock for more than $4 if he 
could, it is unjustifiable for the Commission to find 
fraud in what Hayward himself (who knew the 
understanding better than any of us) didn’t regard 
as Improper. 


6. The opinion adopted by the Commission er- 
roneously states (C.O. p. 7) that Pierce was fraudu- 
lent in his accounting to Hayward of the proceeds 
of the stock sales. 


The correct view of this matter must be based on 
the entire relationship between the parties, not on 
selected fragments. 


Hayward testified that prior to September, 1952, 
Pierce came to him and said he had sold his stock 
but would like a delay in paying. 


‘“@. And what did you say to that, Mr. 


Hayward ? 
‘fA. It was agreeable to me. I knew I would 
get it. 


‘*. You were willing to grant him the de- 
lay, is that correct? 
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‘*A. Qh, yes.” 
Gee 76) 


True, there was delay in paying Mr. Hayward. 
But he was willing to grant delay. Pierce, who 
knew Hayward well, was aware of that. Conse- 
quently, there was no fraud. Hayward regarded 
this as “‘gravy’’ (Tr. p. 69). He was willing that 
Pierce consider it a loan. 


Consequently there was no proof of fraud. 


Law 


In the case of Universal Camera Co., vs. National 
Labor Relations Board 540 U.S. 474 (1951) the 
Supreme Court reversed a decision of the Board 
that was inconsistent with the findings of the Hear- 
ing Examiner (as here): In that case the Supreme 
Court stated: 


“* * * on matters where the Hearing Com- 


missioner having heard the evidence and seen 
the witnesses is best qualified to decide, the 
agency should be reluctant to disturb his find- 
ings unless error is clearly shown.”’ 

340 U.S. 474, 494 


‘he committee reports also made it clear 
that the sponsors of the legislation’? [the Ad- 
ministrative Procedure Act] ‘‘thought the 
statute gave significance to the findings of the 
examiner. ”’ 

340 U.S. 474, 496 
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x * * the standard of proof specifically 
required of the Labor Board by the Taft- 
Hartley Act is the same as that to be exacted 
by the Courts in reviewing every administra- 
tive action subject to the Administrative Pro- 
cedure Act.”’ 

340 U.S. 474, 487 


‘The findings of an examiner are to be con- 
sidered along with the consistency and inherent 
probability of testimony * * * The significance 
of his report, of course, depends largely on the 
importance of credibility in the particular 
ease.”’ 

340 U.S. 474, 496 


On remand to the Circuit Court of Appeals the 


order of the Board (which overruled its own hear- 
ing officer—as here) was reversed. The Circuit 
Court of Appeals, speaking through the distin- 
euished Learned Hand, C. J. stated: 


‘“* * * we are not to be reluctant to insist 
that an examiner’s findings on veracity must 
not be overruled without a very substantial pre- 
ponderance in the testimony as recorded.”’ 

NLRB vs. Universal Camera 190 F (2) 
429, 430. 


There is another consideration. According to Pro- 


fessor Cooper of the University of Michigan Law 
School (consultant to one of the Hoover Commis- 
sion Task Groups) it is the Securities and Ex- 
change Commission practice for the Commission not 


Securities and Exchange Commission 31 


to read the record but to rely on a digest prepared 
by its staff. (41 American Bar Association Journal 
707—August 1955). The professor comments that 
this practice: 


“* * * illustrates the great difficulty that in- 
heres where the members of the agency must 
rely on the judgment and judicial abilities of 
junior staff assistants to weigh the evidence.’’ 

(41 American Bar Assn. Journal 707— 
Aug. 1955, p. 708) 


This practice, it seems, contravenes the high 
standards that: 


“The one who decides must hear.’’ 
Morgan, vs. U.S. 
298 U.S. 468, 481 (1936) 


Furthermore why not rely on the Hearing Ex- 
aminer to weigh the evidence? He heard it and ob- 
served the demeanor of the witnesses. In our earlier 
brief we cited authority to show that he, and not 
junior staff assistants, is the proper person to 
‘weigh the evidence.”’ 


In the present case the opinion adopted by the 
Commission, so far as the Hayward transaction 
is concerned, ignores the conclusions ‘of the learned 
Hearing Examiner as to veracity. It is contrary to 
the evidence and his findings. Consequently the 
S.E.C. opinion appears contrary to law. Respond- 
ent is entitled to a rehearing. 
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B. 


Transactions With Other Persons. The Opinion 
adopted by the Commission finds that fraud was 
not proved in any of the other charges ventilated 
in extenso at the hearing. Respondent believes the 
statement in the Commission’s Opinion of these 
transactions is couched in language that unfairly 
reflects on Respondent. However, charges are not 
evidence. The express finding that fraud was un- 
proved, in each ease, is a complete vindication of 
Respondent, as to these items. It was, however, an 
unfortunate burden on him to have to spend days 
clearing himself of unfounded charges. 


C. 


Financial Statement. The Hearing Examiner’s 
Recommended Decision devoted 7 pages to an analy- 
sis of this point and concluded the omissions were 
inadvertent and not wilful. The Hearing Examiner 
heard the witnesses. He was in position to judge 
the credibility of respondent’s explanation. The 
opinion adopted by the Commission devotes less 
than one full page to this topic. It ignored the prin- 
cipal facts found by the Hearing Examiner. 


The financial statements as filed showed a net 
worth of $23,100. If miscellaneous liabilities had 
been listed at $8,500 instead of $500 there could 
have been no complaint. At the hearing it also ap- 
peared, and the Hearing Examiner found, that 
Pierce had inadvertently omitted an asset worth 
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more than double the omitted liabilities. (R.D. p. 35 
and 36) 


Pierce carried no margin accounts. Consequently 
there was no requirement that he show any particu- 
lar net worth. 


The Hearing Examiner’s conclusion that Pierce’s 
net worth was at least as great as set forth in his 
financial statement is not disputed in the opinion 
adopted by the Commission. The fact that both 
assets and liabilities were omitted confirms the 
finding of the Hearing Examimer, who heard the 
testimony, that the omission was inadvertent (R.D. 
p. 38-39) The Commission’s opinion in improperly 
overruling the Hearing Examiner on this matter of 
veracity, is contrary to law: 


cx * * on matters where the Hearing Com- 
mission having heard the evidence and seen 
the witnesses, is best qualified to decide, the 
agency should be reluctant to disturb his find- 
ings unless error is clearly shown.”’ 


Universal Camera vs. NLRB, 340 U.S. 474, 
494. 
‘‘we are not to be reluctant to insist that an 
examiner’s findings on veracity must not be 
overruled without a very substantial prepon- 
derance in the testimony as recorded.”’ 
NLRB vs. Universal Camera 190 F (2) 
429, 4380. 


Here the Hearing Examiner found in accordance 
with Pierce’s testimony that the omission was in- 
advertent. 
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‘“‘Mr. Pierce, why didn’t you include this 
lease as an asset? 

The Witness: It was not intentional. It was 
inadvertent. The same thing goes for those 
personal obligations that I had. None of them 
were intentional.”’ 

Gl Ease) 


The examination of Pierce was searching. The 
Hearing Examiner’s finding cannot properly be 
overruled unless error is ‘‘clearly shown’’ or ‘‘a 
very substantial preponderance in the testimony’’ 
against it. Neither test has been met. Consequently 
it was legally erroneous for the Commission to ig- 
nore the Hearing Examiner’s finding on this point. 


ID) 


Public Interest. Mr. Pierce testified (Tr. p. 570) 
that denial of registration would work a serious 
hardship on him: 


‘(x * * in the years that I have been in Las 
Vegas, I have established a fairly good repu- 
tation and made some good contacts and there 
is no question that I can use my registration 
honestly and logically to make a permanent 
business of it.’’ 

‘‘Q. And do you desire, at this time, to he 
registered and to comply with the applicable 
regulations of the Securities and Exchange 
Commission ? 

= es lor 
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The Hearing Examiner, who heard the testimony, 
was impressed by Pierce’s sincerity and found that: 


‘it would appear that Respondent has not 
only learned the error of his ways, but these 
proceedings have been lengthy and costly and 
furthermore, since his appleation for regis- 
tration has been postponed for a considerable 
period of time as a result of these proceedings, 
I conelude that the public interest would not 
necessarily be served by the imposition of any 
additional penalty.”’ 

(R.D. p. 43) 


The imposition of the drastic penalty of denial 
ean properly rest only on the premise that such is 
necessary to protect the public from Pierce. But 
the record affirmatively shows that that is not neces- 
sary. The Commission investigated hundreds of his 
transactions. Only one—Hayward’s—is now claimed 
to have been improper. And even there it is sig- 
nificant that both Hayward, the shrewd business- 
man who was a party to the transaction, and the 
learned Hearing Examiner who heard the testi- 
mony, both concluded that Pierce had not acted im- 
properly. Since that time Pierce has had the pen- 
alty of these proceedings imposed on him. Conse- 
quently, it appears highly unlikely that such a 
transaction would occur in the future. 


Looked at objectively we find but one possibly 
improper transaction out of several hundred inves- 
tigated by the Commission. 
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That doesn’t show a propensity to fraud. On the 
contrary. Furthermore, in view of the finding of 
the Hearing Examiner, who, unlike the Commis- 
sioners heard the witnesses and knows what the tes- 
timony actually was, there was no fraud even in 
that transaction. 


Against such a background the imposition of 
more than a temporary suspension on account of 
the Hayward transaction would appear arbitrary 
and excessive. 


Pierce’s failure to register earlier was clearly 
wrong. But now he wants to correct that. He has 
already suffered a ten month’s denial. He has been 
forced to ineur substantial court costs. The odd 
thing is, of course, that he was unmolested until, 
acting on the advice of present counsel, he sought to 
register and regularize his activities. Now he has 
the book thrown at him. That appears unjustified. 


Based on past experience, the public won’t be 
injured by Pierce’s registration becoming effective 
because, in the past, he hasn’t injured the public 
with the single possible exception of the disputable 
Hayward transaction. Consequently the record 
affirmatively shows, as the Hearing Examiner found 
that: 


‘‘the public interest will be served by per- 
mitting this application to become effective 
forthwith. ”’ 

(R.D. p. 43) 
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Conclusion 


Respondent requests oral argument so he will 
know that the arguments in his briefs and the Rec- 
ommended Decision of the Hearing Officer will ac- 
tually come to the attention of the Commissioners. 
A rehearing should be granted and the Recom- 
mended Decision of the Hearing Examiner adopted 
by the Commission. The present Commission Opin- 
ion isn’t supported by the record. Contrary to law, 
it fails to give proper weight to the findings of the 
Hearing Examiner. The penalty imposed on Pierce, 
who has already suffcred severely and been sus- 
pended for nearly ten months is excessive, cruel and 
unusual. An excessive penalty is unjust, unwise and 
harmful to all concerned. A rehearing is called for. 


Respectfully, 
JOHN G. SOBIESKI, 
EDWIN J. DOTSON, 
Attorneys for John Pierce. 


Dated September 21, 1955. 
Filed September 26, 1955. 
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two bedroom home in the Huntridge area. Since we 
can only sleep in one bed at a time, you and your 
lovely wife are always welcome to visit with us for 
as long as you like. 


Kindest regards to your wife and kids and all 
the fellows I know in Santa Barbara. Hope to hear 
from you soon. 


Sincerely yours, 


/s/ JOHN PIERCE. 


JP/psp :Ene. 


EXHIBIT No. CX5 


Prepared from Journal and Ledger and Ctt. Stubs and Ctfs. of Las Vegas Thoroughbred Racing Ass’n Records 7/21/54 by C. R. Burr and S. W. McNair 


Date Common Ctf. No. Common Shares Name of Date Common Ctf. No. Common Shares 
6/27/50 4489 orig. 1000 
6/27/50 4489 orig. 1000 
, 6/27/50 4489 1000 
7/20/50 3744 orig. 1000 J. M. Smoot 10/18/51 10435 100 
7/20/50 3744 orig. J. M. Smoot 10/18/51 10436 100 
1/28/50 3845 orig. 100 
1300 
11/21/50 5918 orig. 1000 
5/18/50 2624 orig. 50 
5/18/50 2623 orig. 25 
11/21/50 5918 1000 
1/26/51 7018 orig. 200 
2/21/32 10594 0) 
stub dated 12/20/51 
3/25/52 10609 275 
12/14/50 6369 orig. 100 
5/18/50 2622 orig. 28 
WGC, soe cecceeceecten eee eee 3750 


*Stnb 2/21/81. 
Dated 11/25/54. 


Name of 


Herman Miller 


Herman Miller 
Herman Miller 
J. M. Smoot 
J. M. Smoot 
W. A. Albury 


sce 


Hayward* 

Bey. Randall 

R. W. Randall 

B & S Weinshenk 
Hayward* 

B & S Weinshenk 
J. Pierce 


J. Pierce 
J. Smoot 
L. S. Randall 


Date Common Ctf. No. 
11/ 1/51 10492 
11/ 1/51 10489 
11/ 1/51 10490 
11/ 1/51 10491 
11/ 1/51 10493 
11/ 6/51 10495 
11/17/51 10514 
11/ 6/51 10496 

2/20/52 10591 
2/20/52 10592 
2/20/52 10593 
2/21/52 10594 
3/25/52 10608 
3/25/52 10609 
3/26/52 10612 


JOHN PIERCE 


Trace to Original Source 


‘ommon Shares 

10 

20 

20 

40 

20 

890 of 1100 
100 of ‘‘ 
2001 ©" 
85o0f ‘f 

15 

73 

1300 

400 

50 

250f 50 
2510 ee 

600 of 775 
Aa 

500 

275 

400 


3750 
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Name of 
Steve Juran 
Mary Taverne 
Joseph Taverne 
Rose Taverne 
Maxine Juran 
Fox 


W. A. Albury 
J. M. Smoot 
Fox 

Coffey 

Coffey 

Pierce 
Ramles 


J. Pierce 
Wm. Fox 
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Prepared from Journal & Ledger of Las Vegas Thoroughbred Raeing Ass’n 7/21/54 by Charles R. Burr & Clifford L. Roop 


Pfd. Shares Trace to Original Source 


Date Preferred Ctf. No. Orig, Issue Name of Date Preferred Ctf. No. Pfd. Shares Name of Date Preferred Ctf. No. Pfd. Shares Name of 
5/18/50 2484 25 Ronald Wm. Randall 2 PAB 2484 25) Ronald Wm. Randall 

5/18/50 2485 50 Beverly Randall 2/21/52 2485 50 Beverly Randall ele 2, 9604 775 J. Pieree 
11/21/50 5111 1000 Ki. B. or C. Hayward 2/21/52 5111 1000 E. B. or Claire Hayward 2/21/52 9605 500 Fox 

1/26/51 6149 200 Bernyce & S. Weinshank 2/21/52 6149 200 Bernyee & S. Weinshank 

3/25/52 960-4 775 Joln Pierce 3/25/a2 9615 500 Ramles 
3/25/52 9616 LIS J. Pieree 

5/18/50 2483 25 Lee S. Randall 3/26/52 2483 25 Lee S. Randall 

7/ 3/50 3282 100 W. A. Albury 3/26/52 3282 100 W. A. Albury 3726/52 9618 400 Fox 

9616 ela John Pierce 9623 10 W. A. Albury 


10/30/50 4497 20 May Diekinson 3/26/52 4497 20 May Dickinson 9624 10 J. Picree 


Date 
8/30/51 
8/30/51 
1/ 2/51 
12/16/50 
4/18/50 
6/19/50 
11/20/50 
7/10/50 
7/14/51 
12/31/50 
8/24/51 
8/24/51 


10/ 9/50 
L1/ 1/50 


12/21/50 


Prepared from Journal & Ledger of Las Vegas Thoroughbred Racing Ass’n Except for Pfd. Ctf. Nos. Obtained by Telephone July 28, 


Original Issue 


Preferred Ctf. No. 
8077 


8078 
5738 
9071 
1632 
3024 
5032 
3302 
7426 
5733 
S122 


8123 


4397 


4596 


5653 


Common Ctf. No. 


8955 
8956 
6596 
6428 
1770 
3194 
5840 
3605 
8305 
6590 
9000 
9001 


5194 


5400 


6510 


No. of Shares 


200 
100 
100 
100 


200 


300 


300 


Date Pfd. Ctf. No. 


Original Issue in Name of 


Emery 


—_ 


Emery 
Bashaw 
iinglehart 
Ferguson 
E. Howard 
Landegger 10/11/52 9708 
Mintz 

Mintz 

Mintz 


E. Warren 
I. Warren 
F, A. or M. Smith 
F. A. or M, Smith 9/ 2/52 9671 


F. A. or M. Smith 


Common Ctf. No. 


10696 


10659 


No. of Shares 


1540 


800 


1954—-Roop 


Reissued In Name of 


W. E. or Saxon Fox 


M. C. or F. Ramles 
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CX6 
(Copy) 
February 21, 1952. 
Wiliam B. Fox, 
e/o Bank of America, Walnut Park Branch, 
Santa Ana Street at Seville, 
South Gate, California. 


Dear Mr. Fox: 


Pursuant to your request, I have herewith for- 
warded five hundred (500) units of the Las Vegas 
Thoroughbred Racing Association stock to the Bank 
of America. To wit: 


000 Shares of Preferred stock issued to Wil- 
liam E. Fox 
400 Shares of Common stock issued to William 
EK. Fox 
50 Shares of Common stock issued to Allen M. 
Coffey 
50 Shares of Common stock issued to Marie 
Coquillette Coffey 


500 Units 


I regret the delay, but it has been extremely diffi- 
cult to acquire the stock. 


Pursuant to our telephone conversation, I have 
purchased same for you at $6.00 per unit or total 
$3,000.00. I would greatly appreciate your check by 
return mail. Please mail your check directly to me, 
John Pierce, 1133 South 15th Street, Las Vegas, 
Nevada. I will advise you of any future develop- 
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ments and send you the current clippings as things 
progress. 


I feel that the next few weeks until things are 
settled will be the only time that I may be able to 
pick up any further units. Therefore, if you or any 
of your friends want any additional Units, please 
advise me at your earliest convenience and I will 
attempt to purchase same for you. 


With kindest regards and thanking you for your 
past interest, I am, 


Sincerely yours, 


/s/ JOHN PIERCE. 
JP/pk 
ec/William Fox 


Ex. No. CX6 Docket No......... Title John Pierce 
Date 11/23/54 by AH. 


CX29 
John Pierce, 
1104 Clark St., 
Las Vegas, Nevada. 


November 10, 1953. 


Charles S. Buck, Attorney at Law, 
8179 Seville Avenue, 

South Gate, California. 

Dear Mr. Buck: 


Your letter of November 6th received and con- 
tents carefully noted. Please be advised that I 
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acknowledge that I owe Mr. Fox $1,000.00. I am 
sincere in my efforts to repay him. Unfortunately 
things have happened that have caused both Mr. 
Fox and myself despair and money. Specifically, the 
immediate closing of the Las Vegas Race Track. 
The near future may be much brighter since there 
have been plans submitted to reorganize and re- 
open the now defunct Las Vegas Race Track. I 
have several thousand shares of Stock in the plant 
that I’m endeavoring to sell and as soon as I can 
move same I certainly will take care of my obli- 
eation to Mr. Fox. 


Your letter suggesting that you contact the Dis- 
trict Attorney seems somewhat ambiguous. The 
ehecks that I gave Mr. Fox were in lieu of notes 
for monies borrowed, they were not cashed nor were 
they accepted by him in that sense at all. And in 
addition, Mr. Fox has in his possession a Govern- 
ment lease for 5 acres of property currently valued 
at $5,000.00 as security for the borrowed monies, at 
most I can see your position in a Civil suit, which 
would certainly forestall and possibly make repay- 
ment of the debt impossible. You can readily see 
that no one would be interested in Stock from any 
individual cited in a legal action for payment of 
a loan. However glamorous and active Las Vegas 
may be, it’s still a small town. A sneeze on Ist 
Street clearly reverberates to 25th Street. 


As I stated above and from my conversations with 
the principals and the Board of Directors of the 
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Las Vegas Race Track, I am most certain that 
within the next three or four weeks that Mr. Fox 
and I will both be happier and I should be able to 
meet my obligation to him in full. I am sincerely 
erateful for Mx. Fox’s hesitancy and consideration 
in the past and most certainly will be grateful for 
your continued consideration in the future. 


If I had any other tangible assets that I could 
liquidate, I certainly would take that course, how- 
ever, [own nothing. My ear is at present mortgaged 
for some three thousand dollars and as they say in 
Rome, ‘‘you can’t get blood out of a turnip.’’ Once 
again let me assure you that I do appreciate Mr. 
Fox’s past consideration and your future con- 
sideration. 


Very truly yours, 


/s/ JOHN PIERCE. 
JP/psp 


Ex. No. CX29 Docket No....... Title John Pierce 
Date 11/26/54 by AH. 
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Cx 33 
[ Letterhead ] 
John Pierce Investments and Financing 


March 23, 1954. 
William E. Fox, 
Loop Pharmacy, 
8121 Seville, 
South Gate, California. 


Dear Mr. Fox: 


I want to make some arrangement as to liquidat- 
ing my debt to you. We have just moved after a 
long hard struggle. We are still not quite as soluble 
as we will be, but at least we are slowly getting on 
our feet again. 


After checking over my obligations, I find that I 
ean afford $100.00 per month. I would like to send 
it all to you, but as you may know we also owe 
Fern some money. We know that she needs it quite 
badly and are wondering if you would agree to our 
paying you $50.00 per month and her $50.00 per 
month until we can erase the debt to her, then the 
entire $100.00 to you until we erase that debt. Of 
course, if we get any sizable amount of money in 
from any source, I plan to liquidate your debt im- 
mediately and Fern’s if it comes before that is 
payed up too. 


You really have been most lenient and T sin- 
cerely appreciate it. Until just now, there was 
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simply nothing I could do to repay you. I wish it 
could be more now, but feel that at least this will 
begin to get this thing cleared up. 


We have not notified Fern of our intention as 
yet, pending hearing from you as to whether this 
arrangement will be agreeable to you. 


Again, my real appreciation of your patience, 
and with best regards to both you and Mrs. Fox, 
I am, 

Very truly yours, 
/s/ JOHN PIERCE. 
JP/psp 


Ex. No. CX-33 Docket No.....Title John Pierce 
Date 11/30/54 By FR. 


CX 35 


United States 
Department of the Interior 
Bureau of Land Management 


Form 4-776 
(May, 1949) 
Serial No. Nevada 02346 


Date: Dee. 11, 1950 


Lease Under Small Tract. Act 


1. Pursuant to the Act of June 1, 1988 (52 Stat. 
609; 43 U.S.C., sec. 682a) as amended, and subject 
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to valid existing rights, the regulations issued under 
said Act, and the terms and conditions herein set 
forth, the United States of America, the Lessor, 
represented by the Bureau of Land Management, 
hereby leases to Mr. John Pierce of 218 Chicago St.. 
Las Vegas, Nevada, the Lessee, for a period of 5 
years, the following-described land, to be used for 
homesite purposes only: subject to rights-of-way 
for access roads and public utilities as follows: 
1614 feet along the South boundary of the tract, de- 
scribed as follows: 


EI,ASWYNEYANWY, Sec. 24, T. 21 S., R. 61 
K.. M.D.M., Nevada, containing 5 acres. 


2. The Lessee may apply for renewal of the 
lease, not more than 6 months nor less than 60 days 
prior to the expiration thereof, and, if it is deter- 
mined that a new lease should be granted, will be 
accorded a preference right to a new lease, for such 
term and upon such conditions as may be fixed. 


3. The Lessee may purchase the above-de- 
scribed land at or after the expiration of one year 
from the date of this lease, provided he has made 
the improvements herein required and has fully 
complied with the terms and conditions of this lease, 
for the amount of $........ , plus the cost of survey, 
if necessary to describe the land properly. The ap- 
plication to purchase may not be filed prior to 30 
days before the expiration of one year from the 
date hereof. 


4. The Lessee agrees: 
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(a) To pay the Lessor, in advance, rental of 
$25.00. 


(b) To construct upon the land, to the satisfac- 
tion of the Regional Administrator, Bureau of Land 
Management, improvements appropriate for the use 
for which the lease is issued. Plans may be submit- 
ted to the Regional Administrator for approval in 
advance of construction. 


(c) To observe all Federal, State, county, and 
other laws, regulations, and ordinances which are 
applicable to the premises, and to keep the premises 
in a neat and orderly condition. 


(d) To conduct all business operations, 1f au- 
thorized by this lease, in an orderly manner and in 
accordance with all applicable Federal, State, 
county, and other laws, regulations, and ordinances. 


(e) Not to discriminate against any employee 
or applicant for employment because of race, creed, 
color, or national origin, and to require an identical 
provision to be included in all sub-contracts. 


(f) Not to commit waste or injury to the land, 
or to utilize it for any purpose other than that for 
which this lease is issued. 


(¢) ‘To take all reasonable precautions to pre- 
vent and suppress forest, brush, and grass fires and 
other fires that may result in damage, and to extin- 
guish all fires before leaving the premises unat- 
tended. 


(h) Not to cut timber from the leased lands 
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without permission from the Lessor, which will not 
be granted except where the cutting is to clear the 
lands or make improvements thereon, and not to 
sell any of the timber. 


(i) To take all precautions to prevent pollution 
of waters on and in the vicinity of this tract. 


(Jj) To observe all laws and regulations for the 
protection of wildlife. 


(k) Not to enclose or obstruct in any manner, or 
erect or maintain signs or buildings on any high- 
ways, roads, or trails commonly used for public 
travel. Unless otherwise provided in the order classi- 
fying this land for small tract purposes, the leased 
land is subject to a right-of-way of not to exceed 33 
feet in width along or near the edges thereof for 
road purposes and public utilities, which may be 
utilized by the Federal or State governments, or the 
county or municipality in which it is situated, or by 
any agency thereof. In the discretion of the Lessor, 
the right-of-way may be definitely located prior or 
subsequent to the issuance of patent, if the land 
has been classified for sale as well as for lease. 


5. There is reserved to the United States all of 
the coal, oil, gas, and other mineral deposits in the 
leased land together with the mght to enter upon 
the land and prospect for, mine, and remove such 
minerals. There is also reserved to the United 
States, pursuant to the provisions of the Act of Au- 
gust 1, 1946 (60 Stat. 755), all uranium, thorium, or 
any other materials which are or may be determined 
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to be essential to the production of fissionable mate- 
rials, in whatever concentration, together with the 
right of the United States through its authorized 
agents or representatives at any time to enter upon 
the land and prospect for, mine, or remove the 
same. 


6. Nothing contained in this lease shall restrict 
the acquisition, granting, or use of permits or rights- 
of-way under existing laws. 


7. Authorized representatives of the Department 
of the Interior at any time shall have the right to 
enter the leased premises for the purpose of inspec- 
tion, and Federal agents and game wardens shall at 
al] times have the right to enter the leased area on 
official business. 


8. This lease is subject to cancellation by the 
Lessor for failure of the Lessee timely to perform 
or observe any of the terms and conditions hereof, 
or of the regulations issued under the Act of June 
1, 1938, where such default continues for 30 days 
after written notice by the Lessor. 


9. Upon the cancellation or expiration of this 
lease, the Lessee will be allowed a reasonable time 
to remove his improvements from the land, or to 
make other disposition thereof. Upon his failure to 
do so, the improvements will become the property of 
the United States. 


10. The Lessee will not assign this lease, nor 
sublet any portion of the premises, without prior ap- 
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proval of the Lessor and will not speculate in the 
privileges herein granted. 


11. This lease shall be binding upon and inure 
to the benefit of the heirs, executors, administrators, 
successors, and assigns of the parties hereto. 


12. No Member of, or Delegate to the Congress, 
or Resident Commissioner, after his election or 
appointment, and either before or after he has 
qualified, and during his continuance in office, and 
no officer, agent, or employee of the Department of 
the Interior, shall be admitted to any share or part 
in this lease, or derive any benefit that may arise 
therefrom, and the provisions of Title 18, U.S.C., 
sees. 431-433, relating to contracts, enter into and 
form a part of this lease, so far as the same may be 
applicable. 

THE UNITED STATES 
OF AMERICA, 


By /s/ A. L. SIMPSON, 
Manager—Nevada Land 
Survey Office. 


/s/ JOHN PIERCE, 
Lessee. 
Witnesses to Signature of Lessee: 
/s/ BERNADINE YOUNG, 
/s/ JERMOE WENTWORTH. 


Ex. No. CX-35. Docket No........ Title: John 
Pierce. Date: 11/30/54. By FR. 


56 John Pierce vs. 
CX 36 


[Letterhead ] 
John Pierce, Investments and Financing 


August 22, 1953. 
Dear Mr. Fox: 


Enclosed you will find a carbon copy of a letter 
I just took from John, I decided to make an extra 
copy to send to you and I want to ask you to do me 
a favor and call Mr. Lister. His phone number is 
Mutual-5698. I am most anxious for you to under- 
stand that this Oil Deal was as I explained on the 
phone and perhaps this will give you at least a little 
more satisfaction that it is so. 


Also enclosed is my check in the amount of 
£325.00 as per our conversation. Let me know about 
the Fischer check, for I do not want that to remain 
outstanding either. 


I have discussed my phone call to you with John 
so that he now knows that I’ve sent you this money. 
For collateral for the remaining $1000.00, you men- 
tioned the property we have. I am enclosing the 
lease on this property with a diagram showing 
where it is. (The legal description on the lease 
would mean little to you having not seen where 
it 1s. ) 

By September 30, 1953, we will have sent you 
this money at which time you can return the lease. 
In the event that we have not sent you the $1000.00, 
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naturally you may keep the lease on which we will 
make all necessary assignments. 


Incidentally, I would like to mention that al- 
though the carbon copy of the letter enclosed states 
that we got a refund from the source of the stock, 
we didn’t. John went out and borrowed the money 
in order to repay this man. He didn’t even want to 
make him feel badlv that he’d had to borrow the 
money to repay the mistake, so instead he made Mr. 
Lister feel that he. John, lost nothing by the deal. I 
mention this only to show you that even though you 
cannot seem to feel so, that John is actually a man 
of his word and if he sees a mistake, he is certainly 
willing to admit it. Now that Mr. Lister has been 
reimbursed, he certainly has a good investment, and 
John feels that you were able to get in on a good 
thing too, through his advice, and so do I. 


Believe me when I say that I am glad that you 
were able to purchase the stock at the proper price, 
and although I must admit we were negligent in 
not checking this mattter completely, John has 
never thought for one minute that you have made 
any purchase from him without a thorough check 
for he realizes (whether you can see it or not) that 
he is not as experienced, if only through an age 
factor, as you and has always known that in anv 
investment you make you are thoroughly sure of 
yourself as to the facts. None of his deals are such 
that they don’t bear an investigation, and it was 
with that thought in mind, I’m sure, that he gave 
you information regarding this Oil Stock Deal. 
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Again, let me tell you how happy I am that you 
were able to make the purchase as you were, and 
also that you informed us for it has saved us con- 
siderable trouble too. 


You see, John is now on an actual deal and will 
definitely be able to repay you by Sept. 30 as men- 
tioned and also at that time will have extra money 
with which to start us off so to speak in life. He had 
planned to take that stock and I am very grateful 
to vou and so is he that we know its rea] value. It 
is certainly unfortunate that it has caused any ill- 
feelings, but as they say im all things there is some 
good and if some day you have the returns you 
should from that Oi] Stock, well, then, perhaps it 
has been worth the loss of your friendship. 


I must close this now for John will be returning 
any minute with the check for Mr. Lister to mail 
the letter. 


We remain, and always will, 
Yours very truly, 
/s/ PAT & JOHN, 
PAT AND JOHN PIERCE. 


Bx No, O36. socket No... ......55 Title: John 
Pierce. Date: 11/30/54. By: FR. 
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Santa Barbara, California. 
To Whom It May Concern: 


This is to certify that any and all security trans- 
actions that the undersigned has had with one John 
Pierce have been fully, completely and_ satisfac- 
torily terminated and settled. 


Dated: This 12 day of June, 1954. 
/s/ EFARL B. HAYWARD. 


Witness: 
/s/ CHARLES 8S. STEVENS, JR., 
Attorney at Law and Counsel 
for Earl B. Hayward. 


fisewNo. WiX.). Docket No-......... Title: John 
Pierce. Date: 11/22/54. By: W. H. 


Before the Securities and Exchange Commission 


In the Matter of: 
JOHN PIERCE, 1021 Bracken Avenue, Las Vegas, 
Nevada. 
TRANSCRIPT OF HEARINGS 
November 22, 1954 


The above-entitled matter came on for hearing, 
pursuant to notice, at 11:00 o’clock a.m. 


Before: Edward C. Johnson, Examiner. 
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Present: 


JOHN G. SOBIESKI, 
EDWIN J. DOTSON, 
Appearing on Behalf of John Pierce. 


W. STEVENS TUCKER, 
Appearing on Behalf of the Securities and 
Exchange Commission. 


* * * 


Mr. Sobieski: If Your Honor please, ordinarily 
a [26*] statement of counsel is not evidence, but 
this statement which Mr. Tucker is about to make 
T am sure will be an accurate statement, and there- 
fore I would be glad to stipulate that Your Honor 
may consider it as evidence unless I should object 
to some point of it. 

Hearing Examiner: You had better wait until 
he makes the statement. 

Mr. Sobieski: All right. 

Mr. Tucker: Las Vegas Racing Corporation, a 
corporation, qualified for sale to members of the 
public, an amount to be $2 million or $2,500,000 of 
preferred and common stock sold in units of one 
share of common and one share of preferred. 

Hearing Examiner: When was that? 

Mr. Tucker: That was prior to September, 1951, 
and in September, 1951, proceeds of the sale were 
exhausted, the race track was not completed, and 
they needed a very considerable sum of additional 
money to complete the track. 


*Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 
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There were some stockholders’ differences, extend- 
ing down through the end of the year. In January, 
1952, an involuntary creditors’ petition was filed 
under Chapter X of the Bankruptcy Act in the 
United States District Court for Nevada. There 
was an answer filed, so that there was an issue 
joimed, but by consent and some time about or in 
the month of March, an order was entered approv- 
ing the petition, and one Thomas J. McLaughlin of 
Las Vegas was appointed trustee under Chapter X 
of the [27] Bankruptcy Act, and thereafter pro- 
ceedings followed in their due course, and two plans 
of reorganization were submitted to the trustee. 

In the fall of 1952 one of the plans was approved 
by the Court for submission to ereditors and stock- 
holders, and I believe that order, ordering the sub- 
mission, was in November of 1952. 

Following that plan was submitted to creditors 
and stockholders, and they voted favorably on it, it 
was confirmed in January or February of 1953, and 
all of these proceedings related to Las Vegas Thor- 
oughbred Racing Association. 

The plan provided for the formation of a suec- 
cessor corporation, to which the assets would be 
turned over in exchange for the issuance of new 
securities, partly in the form of bonds for new 
money, to the tune of $2 million, provided by a syn- 
dicate who sponsored the plan, and partly in the 
form of new common stock, part of which went to 
the syndicate along with the bonds, the balance 
which was distributed to the holders of the old 
preferred stock, the old common stock having been 
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found by the Court to have been under water, no 
value or equity for it. 

Hearing Examiner: What was the authorized 
capital stock issue of the company? 

Mr. Tucker: I believe the authorized capitaliza- 
tion was about $3 million. There was $2 million I 
believe represented the preferred, there was $500,- 
000 of common stock; that was [28] 500,000 shares 
of common stock that were sold together with the 
preferred stock. 

Hearing Examiner: Sold as a unit? 

Mr. Tucker: One share and one share making 
a unit, one of each. And there were 500,000 shares 
of promotion stock issued to the promoters. 

Mr. Pierce: There were a million shares of com- 
mon stock, and 500,000 shares of preferred stock. 

Hearing Examiner: A million and 500,000? How 
much of that was sold to the public? 

Mr. Pierce: 500,000 units, 500,000 shares of 
common and 500,000 shares of preferred and that 
was at $5 a share, making $2,500,000. 

Hearing Examiner: Is that your understanding ? 

Mr. Tucker: That’s right. 

Hearing Examiner: All right. 

Mr. Tucker: The Las Vegas Jockey Club was a 
successor corporation, so you will find here an offer- 
ing of shares of the Jockey Club as well as the 
other transactions of the Racing Association. 

Ultimately the Jockey Club tried to run a racing 
meet. They got badly in debt, went into bankruptey 
in the spring of 1954. 
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Mr. Pierce: And it is in bankruptcy now. 
Mr. Tucker: And it is in bankruptcy now. [29] 


¥ * ¥% 


EARL B. HAYWARD 
was called as a witness, and having been first duly 
sworn, was examined and testified as follows: [51] 


* ¥* a 


Direct Examination 
By Mr. Tucker: 


Your name is Mr. Earl B. Hayward? 

That’s right. 

Where do you reside, Mr. Hayward? 

Santa Barbara, California. 

How long have you resided there? 

All my life. 

Are you acquainted with John Pierce of Las 

Vegas, Nevada, the respondent in this proceeding? 
te | am. 

Q. You recognize Mr. Pierce seated here at 
counsel table? Al Yes, sir. 

Q. Did you, during the public sale of units of 
Las Vegas Thoroughbred Racing Association in 
1950 or 1951, buy some units of that Association ? 

A. Yes. 

Q. How many units did you buy? 

A. 3,000 shares. 

Hearing Examiner: Keep your voice up a little 
more, so that all can hear you. 

The Witness: Yes, sir. 

Q. (By Mr. Tucker): Do you mean 3,000 shares 


Sa aa 
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(Testimony of Earl B. Hayward.) 

all together, or 1,500 preferred and 1,500 common, or 
do you mean 3,000 shares of [52] preferred and 
3,000 shares of common? 

A. Well, I bought $15,000 worth of stock. Now, 
whatever that indicates, that is what I bought. 

Q. And did you receive the certificates? 

wae. valine 

Q. For that stock? A. Yes. 

Hearing Examiner: Mr. Hayward, before you 
get any further, tell us about yourself. What is your 
business ? 

The Witness: Well, I am 44 years old, and I 
have lived in Santa Barbara all my life, and I am 
in the floor-covering business. 

Hearing Examiner: Floor-covering business ? 

The Witness: For the third generation. 

Hearing Examiner: You must know your busi- 
ness. 

The Witness: I do. 

Q. (By Mr. Tucker): You are still engaged in 
that business ? 

A. Yes, sir. I employ about 54 men and have 
about 18 trucks, and we are the oldest business in 
Santa Barbara. 

Hearing Kxaminer: What is_ that business 
called? . 

The Witness: Hayward’s. 

Hearing Examiner: Hayward’s; I see. 

Q. (By Mr. Tucker): Did you buy that'stoek 
through a salesman who came to [53] you and sold 
it to you? 
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(Testimony of Earl] B. Hayward.) 

A. I bought it through John Pierce, yes. I went 
to Las Vegas with a friend of mine. I have forgot- 
ten what year it was—1951, I believe, who was in- 
terested in race track operations, and it was through 
Dr. Pierson, a friend of mine in Santa Barbara, 
that I became interested in an investment of that 
type, because he was subsequently interested in a 
like deal, and we went over there together to look 
at the situation and to buy stock if we liked it, which 
we did, and we both bought stock at that time. I 
bought $5,000 worth of it, or a thousand shares, at 
that time. Then later I bought subsequent stock 
of 2,000 shares. That is Dr. Clyde Picrson, who is 
in business in Santa Barbara. 

Q. Do you recall receiving delivery of the stock 
certificates representing your purchases? 

A. Yes. 

Q. And do you reeall that you received certifi- 
cates for common stock and preferred stock? 

A. That’s right. 

Q. And do you recall how many certificates vou 
had of common stock and how many of preferred 
stock ? ie) No, | don’t. 

Q. For the purpose of refreshing your recollec- 
tion, was it not a fact that for each share of pre- 
ferred you received, you received one share of com- 
mon, that you had the same number [54] of each? 

Q. And that the amount of stock that you did 
receive was 3,000 shares of preferred, and 3,000 
shares of common? Does that sound correct to you? 

A. JI believe that is correct, yes. 
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(Testimony of Earl B. Hayward.) 
Q. Now, subsequently 
Hearing Examiner: How much did you pay for 

that? $15,000? 

The Witness: That’s right. 

Hearing Examiner: Yes. 

Q. (By Mr. Tucker): Subsequently, at or about 
the end of the year, 1951, or early in the year, 1952, 
did you have any discussion with Mr. Pierce with re- 
spect to the sale of any of your stock in that As- 


sociation ? 

A. Well, dates don’t mean a great deal to me, 
that long ago. Is this prior to the opening of the 
track ? 

Q. For the purpose of refreshing your recollec- 
tion, I hand you Commission’s Exhibit CX-1 for 
Identification, which purports to be a letter dated 
March 3, 1952, addressed to you, and signed by 
John Pierce. 

Mr. Sobieski: May I see that for just a minute? 

Mr. Tucker: Yes. 


(Document handed to Mr. Sobieski by Mr. 
Tucker. ) 


Q. You recognize that as a photostatie copy of 
a letter [55] received by you from Mr. Pierce at or 
about the date appearing on the exhibit? 

A. Yes, sir. 

Q. Now, prior to that time had you had any dis- 
cussion or talk with Mr. Pierce with respect to the 
sale by you of some part of your holdings of stock 
of Las Vegas Thoroughbred Racing Association ? 
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A. Yes, I believe that I was either over there, or 
we were talking on the phone; he asked me if I 
wanted to sell any of my stock. 

Q. And can you tell us as far as you can re- 
member what was said at that time by either you 
or Mr. Pierce? 

A. Well, merely the fact that if I was interested, 
he had a buyer for it. That was the gist of the con- 
versation, and if I was interested in selling any, all 
or anv of a portion of my stock, I could get rid of it 
at that time. Well, at that time I wasn’t. 

Q. Now, did there come a time when you did 
enter into some arrangements with Mr. Pierce with 
respect to disposing of some of your stock? 

A. Yes, there was. 

Q. Was that at the time of that conversation, 
A. Later. 

Q. Following that time? 

A. Later, following that time. [56] 

Q. And how did that occasion come about, who 
initiated it, you or Mr. Pierce, as far as you recall ? 

A. J think I did. 

Q. By what means, by mail, telephone, or did 
you see him, again, if you can remember? 

A. I think we were over there, and saw him. 

Q. And will you tell us, as closely as you ean 
recall, what the substance of that conversation was? 

A. Well, the substance, the gist of the whole 
thing is the fact that I was interested at that time, 
didn’t look too promising as to going through for 
the whole deal as it was originally explained to me, 
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(Testimony of Earl B. Hayward.) 

and after waiting some time for it to open and it 
being prolonged, I thought I would get some of my 
money back, sure of it, be assured of it, and it would 
be good business to do it. So I asked him if he 
wouldn’t take and sell some of my stock, get my 
money back, and he said that he could. 

Hearing Examiner: I think you ought to fix the 
date, as near as you can, when this conversation oc- 
eurred. Was it in the fall, summer, spring, and 
what year, now? 

The Witness: Well, sir, I don’t know. 

Hearing Examiner: Fix it the best you can. You 
eo to Las Vegas with regularity? 

The Witness: No, sir. 

Hearing Examiner: Take the witness. [57] 

Q. (By Mr. Tucker): Did you reach an agree- 
ment ? 

A. We reached an agreement, yes. 

Q. About it, with Mr. Pierce? A. Yes. 

Q. Can you tell me what the agreement was? 

A. Well, he was going to take—— 

Mr. Sobieski: May I interrupt? Is this agree- 
ment in writing, or is it verbal? 

The Witness: It was a verbal agreement. 

Mr. Sobieski: And ean you tell us approximately 
when it was? 

The Witness: No, I ean’t. 

Mx. Sobieski: And who was present at the time 
of this verbal agreement? 


The Witness: Just John and I, I think, just 


the two of us. 
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Mr. Sobieski: And it was in Las Vegas? 

The Witness: J don’t know whether—I don’t re- 
eall whether it was in Las Vegas or on the phone, 
to be honest about it. I mean, it has been so long, 
and I talked to John several times on the phone, and 
I have been over there several times. 

Mr. Tucker: We will, by conecting evidence, 1n- 
dicate at least the date prior to which this must 
have taken place, Your Honor. 

Hearing Examiner: Are you sure, Mr. Hayward, 
that you had [58] what you term an understanding 
or an agreement with Mr. Pierce here with refer- 
ence to the sale of some of the stock which you had 
previously purchased? Are you sure of that? That’s 
all we want to know. 

The Witness: Oh, yes. 

Hearing Examiner: All right. 

Q. (By Mr. Tucker): Now, pursuant to that 
agreement did you turn over to Mr. Pierce some 
stock ? A. Yes, I did. 

Mr. Sobieski: Shouldn’t we first get what the 
agreement was ? 

My. Tucker: I am going to. 

Mr. Sobieski: Oh, excuse me. 

Q. (By Mr. Tucker): To the best of your recol- 
lection, what was the understanding you entered 
into with Mr. Pierce about disposing of this stock? 

A. He was going to sell 

Hearing Examiner: What did he say to you 
and what did you say to him, as near as you can 
recall? 
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The Witness: Well, of course, I wanted as much 
as I could get of what I paid for it out of the stock, 
and—but I think, as we talked, he said, ‘‘ Well, first, 
if I get you $3 a share for the first 200 shares and $4 
a share for the 800 shares, [59] that’s what we 
will do.’’ 

And I agreed to that, and that’s what the ar- 
rangements were that were made. 

Q. (By Mr. Tucker): And was the arrange- 
ment A. But as I told him 

Hearing Examiner: Go ahead. 

A. I would lke to have gotten what I paid 
for it. 

Well, it was not salable, I guess, or the market 
wasn’t there for that price. So I took what I could 
get. 

Hearing Examiner: Now, you actually turned 
over the thousand shares, did you, or thousand units, 
as the case may be? 

Mr. Pierce: Thousand shares. 

Hearing Examiner: Thousand shares or thou- 


sand units? 

The Witness: A thousand shares. 

Mr. Pierce: Units. 

The Witness: Or units. 

Q. (By Mr. Tucker): A thousand each of com- 
mon and preferred ? 

A. That’s right, $5,000 worth, call it units or 
shares, J don’t know. 

Q. It is what cost you $5,000 when vou bought it? 
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A. That’s right, yes. 

Hearing Examiner: You turned that over to 
him? 

The Witness: Yes. [60] 

Hearing Examiner: How did you send it to him? 

The Witness: By mail. 

Hearing Examiner: From Santa Barbara to 
Las Vegas? 

The Witness: That’s right. 

Q. (By Mr. Tucker): Now, after you turned it 
over to Mr. Pierce, did you receive that letter 
marked Commission’s Exhibit 1 for Identification 
that is on the table before you? A. Yes. 

Q. Then, handing you Commission’s Exhibit 2 
for Identification which purports to be a letter sent 
to you by John Pierce on May 14, 1952, I ask you 
if you recognize it as a copy, photostatic copy of a 
letter received by you from Mr. Pierce through the 
mail at or about that time? 

A. That’s right, May 14th. 

Q. Do you recall whether or not you had any 
conversations or any talks with Mr. Pierce between 
March 3, 1952, and May 14, 1952, between these two 
letters ? A. No, I don’t. 

(). Handing you what purports to be a check 
of John Pierce payable to you in the sum of $800, 
photostatic copy of a check dated May 14, 1952, 
Commission’s Exhibit 3 for Identification, can you 
tell us whether that is a photostatic copy of the 
check referred to in the May 14, 1952, letter? 

Eee ves, l believe it 1s. [61]. 
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Q. Now, attached to that check there is what 
purports to be a bank’s advice to you of overcharge 
to your account. Can you tell us more about that 
eheeck and what happened to it after you got it? 

A. Well, as evidenced here, it refreshes my mem- 
ory that I deposited, my wife deposited, that to our 
account at the bank, and it was returned ‘‘Unsuf- 
ficient funds.’’ 

Q. And—— 

A. Which was later made good. 

Q. Can you recall about when it was made 
good? 

A. September the—in September, in 1952. 

Q. Do you recall whether you received the pay- 
ment referred to in Commission’s Exhibit 1, the let- 
ter of March 3, 1952, in the sum of $600? 

A. Well, that is the one that catches me. I have 
no record of it, but—my records are very poor, I 
will tell you that. 

Q. You may have received that? 

A. I may have. If John Pierce says I did, I be- 
lieve him; I would say I did. 

Q. As to that one? ne) West 

Q. Now, other than that $600 and the $800 that 
you received in September, 1952, have you received 
any other payments from Mr. Pierce from the pro- 
ceeds of the sale of that thousand [62] units of 
stock ? 

A. Yes, as our agreement was, to pay me for my 
stock, was that he would pay me $100 a month until 
it was paid up, which—— 
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When was that agreement made? 

That was made in, I believe it was June. 

Of what year? A. Of this year, 1954. 
1954? A. That’s right. 

Mr. Pierce then came to you? 

Yes, he did. 

And what did he say? 

He said that he was having a tough time and 
that he knew he owed me the money and he wanted 
to pay, and he wasn’t trying to take an advantage 
of me, but circumstances were such at the time that 
he just couldn’t pay restitution to the full amount, 
and would I accept his note for payment of $100 
a month, until it was cleared up, and I told him T 


POPODO PS 


would. 
Q. Do you recall what the total amount was that 
he agreed to pay? w. iNo, dent 


Hearing Examiner: Did he give you a promis- 
sory note? 

The Witness: Yes, I think he did. 

Hearing Examiner: In what amount? [63] 

The Witness: That I don’t remember. 

Q. (By Mr. Tucker): Where is it? 

A. It isin my safety deposit box, in Santa Bar- 


bara. 
Q. At that time did he make any payment to 
you? A. Yes, he did. 


@. How much did he pay you? 
A. Paid me $100. 
Q. And since that time what has he paid to you? 
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A. $100 each month. It averages $100 each 
month. 

Q. Well, I would like to have you give us the 
dates of the payments and the amounts of the pay- 
ments. 

A. In June he gave me $100, and in July $100, 
and in August $100. 


Q. That’s $300. Now, has he paid any more? 
A. And this month, he has given me $200. 
Q. When was that? A. Today. 

Q. By cash or check? A. By check. 
Q. Personal check? A. Yes, sir. 

Q. 


Now, between June of 1954 and May 14, 1952, 
did you make any efforts to get an accounting from 
Mr. Pierce for your shares of stock, or the proceeds 
from the sale of your shares [64] of stock? 

A. Between which dates is that, sir? 

Q. Between May 14, 1952, the date of Commis- 
sion’s Exhibit 2, and June, 1954, when he paid vou 
$100? 

A. J think Mr. Pierce came to Santa Barbara 
and talked to me, stayed at Dr. Pierson’s motel, and 
we talked about it, and it was again he said that he 
was having a tough time, so to speak, then I called 
him onee, after that. I think I talked to him twice. 

Q. Now, and what did he say on these occasions ? 

A. Well, that he was doing the best he could, 
and it wouldn’t be too long, and that he would send 
me some money. 

Q. Did he say whether or not he had sold the 
stock ? 
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A. Yes, he did. He said he did sell the stock. 

Hearing Examiner: When was this now? 

Mr. Tucker: I was just trying to fix the date 
of it. 

Q. (By Mr. Tucker): When did he tell you he 
had sold the stock? 

A. Well, I don’t believe whether I ever heard 
when he sold the stock. 

Q. I mean, when did he tell you he had sold it? 

A. At the time he was in Santa Barbara. 

Q. And do you recall about when that was? 

A. Well, that must have been in—— 

You have testified that he made a payment 
to you of [65] $800 in September. 

A. In September. 

Q. In 1952? A. Yes, in 1952, and—— 

Hearing Examiner: Was that the final payment, 
Mr. Hayward, or was that the $800 in September, 
1952, the payment for the bad check, or was it some 
other payment? 

The Witness: That was the payment for the bad 
cheek, that’s right. 

Hearing Examiner: Mr. Tucker, you have been 
talking about a lot of documents here, but you don’t 
normally have the witness do any more than de- 
scribe a document before vou offer it in evidence. 

I would hike to see, if they are going to be offered, 
JT would like to see them. 

Mr. Tucker: At this time, I would like to offer 
Commission’s Exhibits 1, 2 and 3, as described. 

Would you like to see them? 
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Myr. Sobieski: No, sir. 

Hearing Examiner: You go right ahead, while 
TY am looking at these documents. You are talking 
about something, and I would like to follow you. 

The Witness: Yes, sir. 

Hearing Examiner: You go ahead. 

The Witness: The question again? [66] 

Q. (By Mr. Tucker): The question was, when 
did Mr. Pierce tell you he had sold the stock? 

A. Well, it was prior to September, in 1952. 

@. At that time did he tell you he had sold all 
of the stock? 

A. Now, I don’t know whether he said all of 
the stock or not, to be truthful. I don’t know. But he 
said he sold the stock. Now 

Q. Did he ever tell you that he had sold all of 
the stock? A. I don’t remember. 

Q. Did he ever tell you of the price, as to the 
price at which he sold your stock? Did Mr. Pierce 
ever tell you? A Nios 

Q. The price at which he sold your stock? 

A. No. 

Q. At the time that Mr. Pierce discussed with 
you in June, 1954, the matter of your accepting 
a note, did he tell you the price at which he had 
sold your stock? . 9 No. 

Hearing Examiner: Myr. Hayward, you received 
the subpoena from the Commission, did you, to tes- 
tify ? 

The Witness: Yes, I did. 

Hearing Examiner: And on that subpoena you 
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were required [67] to bring all records in connec- 
tion with the transactions, and this note resulting 
from the transaction which was given you in June, 
1954, is that correct, June, 1954? 

The Witness: That’s right. 

Hearing Examiner: Is in your bank now, is that 
right? 

The Witness: Yes. 

Hearing Examiner: In Santa Barbara? 

The Witness: Yes. 

Hearing Examiner: And you don’t recall how 
much it is, the face amount of the note? 

The Witness: No, I don’t. 

Hearing Examiner: How much are the pay- 
ments ? 

The Witness: $100 a month. 

Hearing Examiner: For how long? 

The Witness: Until it is paid up. 

Hearing Examiner: I don’t want to press you 
unduly. 

The Witness: I understand. 

Hearing Examiner: I would lke to know the 
amount. of it, if you recollect? 

The Witness: I don’t, really. 

Mr. Tucker: May it be stipulated 

Hearing Examiner: Myr. Pierce, do you recall 
the amount of that note? 

Mr. Pierce: Yes, $2,200 plus interest. 

Hearing Examiner: $2,200 plus interest? [68] 

The Witness: That’s right. 

Hearing Examiner: All right. 
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Mr. Pierce: Six per cent. 

Hearing Examiner: ‘To be paid off monthly? 

The Witness: That’s right. 

Hearing Examiner: All right, Mr. Tucker. 

Mr. Tucker: Cross-examine. 

Hearing Examiner: Let me ask you _ one 
question. 

Examination 


By Hearing Examiner: 


Q. If the note in question was $2,200, how was 
that sum arrived at, do you recall? 

A. No, I don’t. I sort of washed my hands of 
the deal. What I got was gravy, after all is said and 
done; you know what I mean. 

Q. You are not obliged to agree with any sug- 
gestions that I make. I am merely asking a few 
questions now. A. That’s all right. 

Q. Was that $2,200 suggested by Mr. Pierce? 

A. No. 

Q. It was not? A. No. 

Q. Well 

A. It was determined on—I believe, say I gave 
him a thousand shares, at $3 a share, I got—and say 
he sold 200 [69] shares of my thousand 

Q. That was $600? A. Yes. 

OP ealietioht: A. “Werworthat 

Q. That is what this check represents, which was 
dishonored on one oceasion, and subsequently paid ? 

A» That’sefight. 

Q. All right, go ahead. 
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A. And then for the 800 shares, we got, sold #4 
a Share, so that was what he owed me, less the 
amount he paid me, and at the time, that was due 
and payable at that agreed approximate figure, plus 
interest. 

Q. So you understand the $2,200 represents what 
he owed you plus the payments of $600 for 300 
shares—for 200 shares at $3 per unit—plus the sale 
of 800 units at how much? AR See 

Q. At $4a share. Let me do a little figuring here. 

Hearing Examiner: Mr. Pierce, we will swear 
you. 

Mr. Pierce: Yes, sir. 


(Witness excused.) 


Whereupon, 

JOHN PIERCE 
was called as a witness, and having been first duly 
sworn, was examined and testified as follows: [70] 


Examination 
By Hearing Officer: 


Q. Go ahead. 

A. Two hundred units sold at $3 a unit, which 
made $600. 

Q. That’s right. 

A. Then 400 units sold that I paid him for, at— 
I mean, 200 units sold, that I paid him $4 a unit for. 

Q. Wait a minute. You had 200 units? 

A. At $4. 
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Q. At $3, the first 200? 

A. That’s right, and 200 at $4. 

Q. All right. 

A. That’s $800. That’s what that check repre- 
sents. 

Q. Which is known as Commission’s Wixhibit 
3. All right, the total of that was $1,400? 

A. That’s right. 

Q. All right, now, how did we get to the note of 
€2,200, subsequently agreed to? 

A. Well, $600 for 200 shares, and eight times 
four is thirty-two, that’s $3,200, for the balance 
of the stock. That would make a grand total of 
$3,800. Is that right? 

I gave him $1,400 that you have evidence in checks 
there. That makes it $2,400. 

At the time, we made the agreement to pay it off 
monthly, I gave him an additional £200. [71] 

Q. And that reduced it to $2,200? 

A. $2,200. That was the note that was left, at 
$100 a month. 

Hearing Examiner: Do you recall getting that 
additional $200 at the time the agreement was made, 
Mr. Hayward? 

Mr. Hayward: No, I don’t, but if he says I got 
it, O.K. I don’t remember it, though. 

Hearing Examiner: What I don’t quite figure, 
and I may not be seeing this quite right; first, Mh’. 
Sobieski, if you want to object to my taking—TI usu- 
ally don’t like to do this sort of thing; you have 
your chent, you are advising him—but you said 
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first, Mr. Pierce, 200 shares at $3 is $600, then I 
thought you said 200 shares at $4, or $800 which 
this check represented. 

The Witness: Yes, sir. 

Mr. Sobieski: By ‘‘this check,’’ Your Honor 

Hearing Examiner: Commission’s Exhibit 3 is 
the check. 

Q. (By Hearing Examiner): What did you say 
about the 800 shares at A. At $4. 

Q. We have disposed now of 400. There is only 
a thousand involved. There could he only 600 left. 

A. That’s right. 

Q. 600. Now, if that 600—now, I am not testi- 
fying now, but if that 600 was at $4, that would be 
£2,400? [72] A. Yes, sir. 

Q. And if you gave $200 additional, which Mr. 
Hayward doesn’t recall at this time, that would re- 
duce it down to $2,200. 

Hearing Examiner: It seems I am giving better 
testimony than the witnesses, Mr. Tucker. Of course, 
I am not testifying; I am trying to arrive at a 
figure. 

Mr. Sobieski: Maybe that is why we have Hear- 
ing Officers, Your Honor; you come out with the 
facts. 

Hearing Examiner: Thank you, Mr. Sobieski, 
but I have never been known to be a mathematician 
or a figurer, by any means. I have difficulty enough 
just reading plain law. 

Mr. Hayward: What else? 

Hearing Examiner: Just wait a few minutes. 
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We may have a few more questions for you. We ean 
well understand, Mr. Hayward, that you have your 
business which occupies most of your time. 

Mr. Hayward: That’s right. 

Hearing Examiner: You purchase a few shares 
of stock here and there, which might not be of much 
consequence to you. 

Mr. Hayward: That’s right. 

Hearing Examiner: You may inquire, Mr. So- 
bieski. 

(Witness excused.) 


Whereupon, 


EARL B. HAYWARD 
resumed the stand, was further examined, and tes- 
tified as follows: 


Cross-Examination 
By Mr. Sobieski: 


Q. My. Hayward, prior to making this settle- 
ment with Mr. Pierce, vou consulted with Mr. 
Charles S. Stevens, Jr., an attorney who practices 


law in Santa Barbara? A. That’s right. 
Q. Has Mr. Stevens represented you for quite 
some time ? i. Mes. 


Q. And you consulted, without going into the 
details of what vou said to Mr. Stevens, prior to 
making this settlement. vou consulted with Mr. 
Stevens, is that correct? A. That’s mghm 

Q. And I show you a paper which purports to 
he signed by vou and by Mr. Stevens, your attorney, 
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and those are the signatures of yourself and Mr. 
Stevens ? A. That’s right. 

Q. And that document was executed on or about 
the date it bears, June 12, 1954? 

 Tiat’s meht, 

Mr. Sobieski: We will offer this as Respond- 
ent’s Exhibit 

Hearing Examiner: It may be received as Re- 
spondent’s Exhibit 1. [74] 


(Respondent’s Exhibit No. 1 was marked 
RX-1 for Identification and received in evi- 
dence. ) 


Q. (By My. Sobieski): Was Mr. Stevens pres- 
ent at any of the conferences that you had with Mr. 
Pierce on or about June 12, 1954? A. Yes. 

Q. And during this time, the question of what 
Mr. Pierce had sold these shares for was never 
brought up, was it? A. No. 

Q. Either by vou or Mr. Stevens? A. No. 

Q. And you thought, as I understand it, that you 
were to receive $3 a share, for 200 shares, and $4 a 
share for 200 shares, is that correct? 

Mr. Pierce: For 800. 

The Witness: For 800. 

Mr. Sobieski: Yes, that is an inadvertent error 
on my part. 

The Witness: What was that again? 

Q.’ (By Mr. Sobieski): You were to receive $3 
a share for 200 shares, and $4 a share for the re- 
maining shares, is that correct? 
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A. That is correct. 

Q. So that when you received this note together 
with the other payments, you felt your agreement 
had been performed, is [75] that correct ? 

A. Yes. 

Q. Now, as I take it, some time prior to Sep- 
tember of 1952, Mr. Pierce talked to you either in 
person or over the phone, and in which he said that 
there would be a delay in paying you the balance 
of the money coming to you, but that you would ulti- 
mately be paid. Was there such a conference? 

A. Yes, that’s right. 

Q@. And what did you say to that, Mr. Hayward ? 

A. It was agreeable to me. I knew If would get it. 

Q. You were willing to grant him the delay, is 
that correct? A. Oh, yes. 

Mr. Tucker: What was the date of that last con- 
versation ? 

The Reporter (Reading) : 


<* * * some time prior to September of 1952 ***” 


Q. (By Sobieski): Now, at the time that Mr. 
Pierce came to see vou in 1954, you consulted a law- 
yer before making this settlement. Had you previ- 
ously consulted any lawyer with reference to these 
transactions with Mr. Pierce? A. No. 

Mr. Sobieski: No further questions. 
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Redirect Examination 
By Mr. Tucker: [76] 


Q. To refresh your recollection, Mr. Hayward, 
particularly in view of the last question, had you 
not, as a matter of fact, consulted Mr. Stevens about 
this matter prior to that time? 

A. I consulted Mr. Stevens, my attorney. I don’t 
recall, sir 

Q. About trying to collect the amount that you 
had coming from Mr. Pierce? 

A. I don’t know whether it was before or after- 
wards, during this time. 


Q. For the purpose of refreshing your recol- 
lection I wonder if you recall a telephone conver- 
sation that you had with Mr. Burr of our Los An- 
geles office on or about the 5th or 6th day of May, 
about whether or not you had made a settlement at 
that time with Mr. Pierce? Do you recall Mr. Burr 
calling you and asking you if you had made a set- 
tlement with Mr. Pierce? 

A. I remember Mr. Burr calling me. I don’t re- 
call what was said, however. If I told Mr. Burr, if 
you have any conversation there that I had told Mr. 
Burr, Iam sure that is what took place. 

Q. And for the purpose of refreshing your recol- 
leetion—— 

Hearing Examiner: If you have got a copy of 
that conversation there, you may show it to him, for 
purposes of refreshing his recollection. 
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Mr. Tucker: Well, this is in the form of a memo- 
randum of [77] Mr. Burr, in which the conversation 
is recorded. It is not a memorandum of the witness. 

Hearing Examiner: Well, I mean, you can show 
that to the witness. 

Mr. Sobieski: May I see it, too? 

Hearing Examiner: Show it to respondent’s 
lawyer first, and let him see that, and see if that 
aids and assists Mr. Hayward in knowing what oc- 
eurred on that occasion. 

Mr. Tucker: Yes, sir. 


(Document handed to Mr. Sobieski.) [78] 


Hearing Examiner: That raises another ques- 
tion, Mr. Sobieski. Normally, a person’s recollection 
is refreshed in two ways. In neither way as I recall 
is it by showing him a document which has been pre- 
pared by someone else on the other end of the line. 

Mr. Tucker: That is not the usual way of re- 
freshing recollection. 

Hearing Examiner: No, the normal method is by 
present recollection refreshed, or past recollection 
recorded; and it would be the result of initiating 
some action by the person whose recollection is to 
be refreshed, some document he may have prepared 
or may have had prepared under his supervision 
and direction at or about the time of the occurrence 
of the event. 

Now, what we are doing here, and suggested by 
the Hearing Examiner—and he is_ occasionally 
wrong, of course—is that this witness might refresh 
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his recollection by looking at a document made by 
Mr. Burr. 

Have you any views on it? This witness is not 
obliged to agree to anything. If this document will 
aid and assist him, is it proscribed by any rule of 
law? 

Mr. Tucker: What I propose to do is ask lead- 
ing questions, based on what is in the document. 

Hearing Examiner: Well, all right. 

Mr. Tucker: I think we may make a statement, 
if we may, [79] and see if it accords with the wit- 
ness’ recollection of the facts, that on or about Mav 
Sth or 6th, 1954, Mr. Burr had a telephone conver- 
sation with Mr. Hayward about whether or not the 
account had been settled, and following that tele- 
phone conversation Mr. Burr the same day received 
a telephone call from Mr. Charles Stevens, who is 
the attorney for Mr. Hayward, and that Mr. Stevens 
advised Mr. Burr that Mr. Hayward was in his of- 
fice, and engaging Mr. Stevens in connection with 
the collection of this account, and My. Stevens then 
wanted to see if he could get certain information 
from Mr. Burr. 

Hearing Examiner: What was the date of that 
alleged occurrence? 

The Witness: May. 

Hearing Examiner: May of this year? 

Mr. Tucker: On or about May 5th or 6th. 

Hearing Examiner: Of 1954? 

Mr. Tucker: Of 1954. 
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Mr. Sobieski: Well, then, I will ask a couple of 
more questions. 

The Witness: It must have been in April, be- 
cause I was in Alaska in May. 

Q. (By Mr. Tucker): This was on or about 
May 7, 1954. Did you not leave for Alaska immedi- 
ately after that? 

A. Yes, I guess that is it. I was thinking I was 
in [80] Alaska all of the month of May. 

Q. You left within a day or so after that, it was 
that close, was it not? 

A. Yes, it must have been, right close to that 
time. I was up there a month. 

Mr. Tucker: Have vou concluded, Mr. Sobieski? 

Mr. Sobieski: No. 


Reeross-Examination 
By Mr. Sobieski: 


Q. Then Mr. Stevens never took any action at 
this time other than this one consultation, is that 
correct ? 

A. That’s all, I think so. And writing up this 
form that the Judge has here. 

Q. Yes. 

A. On that payment deal, the agreement. 

Q. And you yourself never made any complaint 
to the Securities and Exchange Commission, did 
you, Mr. Hayward? A. No. 

Q. They contacted you? A. Wes 

Mr. Sobieski: No further questions. 
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Further Redirect Examination 
By Mr. Tucker: 


Q. With respect to this—— 

Hearing Examiner: You authorized your lawyer 
to do [81] something in connection with this ac- 
count, didn’t you? 

The Witness: That’s right. 

Hearing Examiner: Was it delinquent at that 
time ? 

The Witness: Yes. 

Hearing Examiner: You tell us what vou author- 
ized Mr. Stevens, your lawyer, to do in connection 
with this delinquent account. 

The Witness: J authorized Mr. Stevens to write 
and find out when it was going to be taken care of. 

Hearing Examiner: This is after Mr. Burr put 
a telephone call in to you at Santa Barbara, is that 
right, your best recollection? 

The Witness: I don’t know whether it was be- 
fore or afterwards. 

Hearing Examiner: All right, sir. 

The Witness: Actually. 

Hearing Examiner: All right, Mr. Tucker. 

Mr. Tucker: Have you concluded vour eross-ex- 
amination ? 

Mr. Sobieski: Yes. 

Q. (By Mr. Tucker): When it got down to this 
settlement after it had been going along two years 


90 John Pierce vs. 


(Testimony of Earl B. Hayward.) 
and nothing paid, it was at a question of taking 
what you could and getting it over with, was it not? 

A. Yes, sir. 

Q. And that was the basis on which you entered 
into this [82] arrangement? A. That’s right. 

Well, to a point, I will put it that way. 

Q. To what point? 

A. Well, if I wasn’t going to get something that 
was wolthwhile, I’d just as soon chuck it all. I 
mean, I wasn’t going to give it away. 

Q. Who computed the figure, the figure on which 
this settlement was made; did you figure that out, 
or did Mr. Pierce figure it out? 

A. J think we both talked about it, and I agreed 
to it. It is simple arithmetic, as far as figuring it 
out and see what I could come up with on the final 
analysis, and I was in accord, and I agreed to the 
settlement on that exchange. 

Q. And at that time was anything said about Mr. 
Pierce tell you what price he had obtained from the 
resale of your stock? A. No, sir. 

My. Tucker: No further questions. [83] 

Hearing Examiner: Just one further question: 


Examination 
By Hearing Examiner: 


Q. Then between the date of March and May, 
1952 and A. June. 

Q. June 12, 1954——— 

A. Yes; I received nothing. 
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Q. You had no discussions with Mr. Pierce with 
reference to purchase or sale of this stock? 

A. He had the stock all that time. 

Q. Yes, but you 

A. You are asking me whether I got any money 
during that time? 


Q. Yes. A. No. 
Q. That’s right, between May, 1952, and June 
12, 1954? A. I had seen him, yes. 


Q. But you didn’t get any money? 

A. I had been to Las Vegas, I would say two 
or three—twice, and seen him each time. 

Q. What were you doing over there? Were you 
just on a visit? 

A. Just on a vacation, you might say. 

Q. A vacation; I see. Did you have any discus- 
sions with Mr. Pierce between these dates here with 
reference to the stock [84] which you had previously 
turned over to him, that is to say, the 1,000 units? 

A. Yes. 

Q. Units of stock? 

A. I had asked him at different times I saw 
him, and it was just a rough situation, as far as 
his 

Q. Do you recall what he said to you other than 
he said it was a rough situation ? 

A. Not specifically, no. That is the gist of it, that 
he just didn’t have the money, and it was—— 

Q. Did you know whether he owed you any 
money at that time ? A. Sure, I did. 
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Q. How much, how did you happen to know 
that? 

A. Beeause he had a thousand units of my stock. 

Q. Well, he had paid you back in March and 
May, he had paid you-— 

A. For a certain amount of stock. 


Q. For a certain amount? A. Yes. 
Q. In other words, he had paid you $600, and 
paid you $800, too, hadn’t he? A. Yes. 


Q. The latter being the check, which was re- 
turned, ‘‘ Insufficient funds’’? [85] 

A. Yes, that’s right. 

Q. But later, made good, in September of 1952, 
is that correct? A. Yes. 

Q. But other than this $800 and $600, so to 
speak, had you discussed with him between May, 
1952, and June, 1954, any balance that may be due 
you? 

A. I don’t believe there is any balance. I just 
knew that there was some money owing me, and 
when I did see him, I never wrote him, or called him 
in regard to it; 1t was just one of those things, when 
you owe somebody some money, when vou see them, 
you put the bite on them. 

Q. You knew, of course, you had turned over to 
him a thousand units, and did you know whether he 
had sold them during that period of time, or holding 
them or what? 

A. Yes, I knew he had sold them. 

Q. How did you know? A. He told me. 

Q. Did he tell you how much he sold them for? 
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A. No. 

Q. You didn’t know how much money he owed 
you, I take it, is that it? 

A. No, I never went—I never knew in dollars 
and cents, to the amount that he owed me, no, sir. 
1 just knew he was still owing me some money, and 
when I would see him there, | [86] would ask him 
for it, and he said, ‘‘ Well, just hold your horses; 
things will be coming along and then I will pay 
vou.’” 

So that is just the way it was, and I never pressed 
the issue, because I believed him. I think he is 
honest. 

Q. Well, then, in June, on June 12th when you 
accepted his note for $2,200 A. Yes. 

Q. Is that the first time you knew how much 
was due you? 

A. Qh, no, I had figured it out, but when it 
comes down to signing something with a definite 
amount, naturally I figured it out, it’s just like any- 
body would owe you, say, $500, and you get it. back 
piecemeal, until you sit down and figure how much 
the fellow owed you during the months, you just 
figured he owed you some money, and when you saw 
him, you would say, ‘‘ How about it now?’’ And until 


he paid you, you wouldn’t know just how much— 
well, until you went back to your records and find 
out just how much you had marked down on the 
thing. 

Q. This is at the risk of asking you something 
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you have already testified to, but I am sort of con- 
fused in my mind on one or two things here: 

Had Mr. Pierce ever told you he had sold all of 
the thousand units, that you turned back to him? 
Had he told you during some period of time that all 
had been sold ? A. Yes, sir. 

Q. When, do you recall? [87] 

A. That I don’t know. 

Q. Well, would it be—— 

A. It would be 

Q. Would it be prior to May, 1952, or would it be 
after May, 1952? That is when you got your check 
for $800 and $600, respectively. 

A. Well, to be exact, I don’t know, but I would 
assume that it would be around that time. 

Q. Around that time? A. Yes. 

Q. Did he tell you how much that he had sold? 

A. He never told me how much he got for them, 
no. 

Q. He never told you? 

A. I never asked him. I wasn’t interested, be- 
eause I knew what our agreement was. 

@. And your agreement was what? 

A. Was $3 for the first 


Q. 2002 
A. 200 shares, $4 for the balance, which was $4. 
Q. $800? A. Yes. 


Hearing Examiner: All right, anything further, 
gentlemen ? 
Mr. Tucker: If I may see these exhibits here 


— ao Clee. om ee 
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Further Redirect Examination 
(Continued ) 


By Mr. Tucker: [88] 


Q. Now, that figure of $4 a share I see is referred 
to here in this letter of March 3, 1952. 


(Document exhibited to witness.) 


A. Yes, here they are, both of them (indicating). 

Q. Now, then, I see here on May 4, 1952, in Com- 
mission’s Exhibit 2, there is a reference to that same 
figure in the first paragraph. The letter says: 

‘“‘T’ve sold 200 units of your stock at $4.00; there- 
fore, enclosed you will find a check in the amount 
of $800.00. ’’ A. Yes. 

Q. And is that figure you have in mind of $4 a 
share based on the statements in those letters? 

A. No, apparently we had some conversation in 
regard to this before I sent him the stock. This is 
just as I see it here, confirming our conversation, 
because this is written from Las Vegas to me. 

@. Well, now, as I understand your testimony, in 
those letters, Mr. Pierce was to sell that stock for 
you? A. Yes, sir. 

Q. You weren’t selling it to him; he was to sell 
it for you, is that correct? A. Yes. 

Mr. Tucker: No further questions. 
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Further Reeross-Examination 
By Mr. Sobieski: [89] 


Q. And as I understand it, your understanding 
with Mr. Pierce was that you were to get $3 a share 
for 200 shares, and $4 for the balance, is that cor- 
rect? A. Yes. 

Q. And as long as you got that amount, you 
were satisfied, is that correct? A. Correct. 

Q@. And you never asked Mr. Pierce what he sold 
it for? Avge No. 


Q. And he never told you? A. Ne 
Q. And vou weren’t interested in what he sold 
it for, is that correct? A. No. 


Q. I think you earlier testified that von were not 
interested in what Mr. Pierce owed it for. Was 
that 

A. It finally got around to that point. At the 
beginning I was interested, naturally, I wanted as 
much as I could get for it. 

Q. Yes, but 

A. Which is only good business. I mean, I would 
be silly to say that I wasn’t. 

Q. Oh, ves, that is true. Now, prior to the time 
you decided to sell these shares, Mr. Hayward, vou 
had become disturbed over the developments in the 
track, is that correct? [90] A. Yes. 

Q. So the decision to sell at this time was your 
decision, is that—the one that you had made? 

A. That’s right. 
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Q. Made from your own study of the situation? 

A. My own ealculation of what I had decided I 
had better do. 

@ Yes. A. Before it was really too late. 

Q. And then—— 

A. Ihad an opportunity before to sell them. He 
asked me, and I didn’t want to. 

Q. Yes. And then subsequently what had hap- 
pened in the track, can you now recall? 

A. Well, it just blew up, in plain—it just didn’t 
work. It wasn’t feasible under the management to 
go forward, as I saw it; although it was still there, 
the thing was under, the track was under construc- 
tion still. They still had men there, but I couldn’t 
see how it could possibly be ready, whether due to 
all of the ramifications of construction, which I 
know a little bit about, and how far they had to go to 
complete the thing, complete the track, for an open- 
ing date. 

OO» Yes: 

A. So I drew my own opinion on the situation. 

Q. Well, now, did Mr.—when you say you drew 
your own [91] conclusions, was this the result of 
your investigation independent of Mr. Pierce? 

A. My own observation. I had been over there, 
yes. 

Q. Yes. And then after that, then you had this 
oral arrangement with Mr. Pierce, is that correct? 

A. That’s right. 

Q. And the oral arrangement was that you were 
to get $3 for 200 shares and $4 for the balance, is 
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that correct? Ac» That’seniglits 

Q. And that was irrespective of what Mr. Pierce 
would get for the shares, is that correct? 

A. .That’s fight. 

Mr. Sobieski: No further questions. 


Further Redirect Examination 
By Mr. Tucker: 


@. When was that? 

A. Well, that was in 1952. 

Q. With reference to the time of these letters 
here ? A. Yes. 

Q. When was it? 

A. That was before those letters were written. 
In other words, I had a conversation with John 
Pierce prior to these letters. Now, I don’t recall 
whether it was in person or on the telephone, how- 
ever. 

Q. What was this statement you made a while 
ago about [92] originally wanting to get all you 


could out of him? A. Yes, sir, I did. 
Q. Was that in connection with your conversa- 
tions with Mr. Pierce? A. Sure. 


Q.. When was that? 

A. That was in the beginning when we discussed 
this, selling the thousand shares. 

Q. And what was said about that, what did you 
say and what did Mr. Pierce say? 

A. Well, I can’t tell you verbatim on that. How- 
ever, I thought I had better sell a thousand shares, 
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and he said it was a good idea; and that I would 
like to get $5 a share for them, what I paid for 
them. : 

Now, I don’t know whether Pierce said ‘‘I think 
I can get it for you,”’ or ‘‘I ean get it for you, I can 
get more for you,”’ or not, but at one time he said 
he could get more for me than what I paid for 
them, and I told him, I recall that I told him that 
I wasn’t interested in making a profit on them, I 
was interested in getting out with what I had in it. 

Q. When was this? 

A. But I don’t know when that conversation was. 
I am merely making that remark. But the thing I 
think that is important is the fact that we did settle 
on an agreed amount. 

Q@. When did you _ settle on that agreed 
amount? [93] 

A. When I sent him the shares of stock, through 
the mail. I sent him a thousand shares, and that was 
the agreement. 

Q. Did you write a letter to that effect? 

A. No, I didn’t. 

@. What was your agreement? 

A. The agreement was that I was to get $3 for 
the first 200 shares, and $4 for the balance. I believe 
that letter is the letter that he wrote me back, is that 
not right ? 

Q. That is the letter of March 3, 1952? 

A. Yes. 

Mr. Tucker: Commission’s Exhibit 1. 

No further redirect. 
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Examination 
By Hearing Examiner: 


Q. If this record can be straightened out, I will 
have to do so. There is some confusion in my mind, 
and I am not sure that the record doesn’t evidence 
the same confusion. Whatever the facts are, is what 
we want. And let’s spend a moment or so trying to 
tie some of these loose ends up, if we ean. 

A. Yes. 

@. I have here in my notes a statement that 
you said you wanted to get all you could get. 

A. That’s right. 

Q. And that in the light of your having paid ¢5 
per unit [94] for this, you wanted to get your money 
back if you could? A. That’s right. 

Did you tell Mr. Pierce that? AL eS: 
When vou sent the shares to him? 

Now that’s what I don’t reeall. 

When did you send the shares to him then? 
T sent the shares to him prior to September. 
Prior to when, Mr. Hayward? 

September of 1952. 

Prior to September of 1952. Well, actually 


ae SP ae 


here 
A. I think it was in August of 1952 that I sent 
him the stock. 
Q. Well, now, on March 3, 1952, as shown by 
Commission’s Exhibit. 1, Mr. Pierce sent you a letter 
in which he enelosed, he says he enclosed a check 
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for $600 for 200 units of stock. At that time had 
you sent the thousand shares to Mr. Pierce? 

A. Yes, I had. 

Q. So you had really sent it prior to March? 

Eee ves, | had. 

Q. Of 1952, hadn’t you? 

A. Yes, I had. Well, that is certainly obvious. 
Why would he be sending me a thing that he didn’t 
have? 

Q. That’s what I wanted to do, straighten out 
the record. 

Now, in May, on May 14, 1952, Commission’s Ex- 
hibit 2, [95] which is a letter from Mr. Pierce from 
Las Vegas to you at Santa Barbara, in which among 
other things he says, ‘‘I’ve sold 200 units of your 
stock at $4.00; therefore, enclosed you will find a 
check in the amount of $800.00,”’ that is the €800 
check apparently he refers to in the exhibit marked 
Commission’s Exhibit 3 and which I am showing 
vou at this time, is that right? 

A. That’s right. 

Q. So prior to March and May you had sent the 
thousand shares through the mail from Santa Bar- 
bara over to Las Vegas, Nevada, hadn’t you? 

A. Yes. 

Q. And was it at that time ov about that time, 
vour best recollection you told him you wanted to 
get all you could out of it, is that correct? 

me hat is right. 

Q. That is the language I have here that you 
used. Is it fair to say that the receipt of Commis- 
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sion’s Exhibits 1, 2, and 3, being the letters that I 
have just shown you here and which you may see— 
that you thought this remittance gave you all you 
could get out of it? 

Mr. Sobieski: If Your Honor please, may I ob- 
ject to the question? 

Hearing Examiner: You may object. 

Mr. Sobieski: I think it is leading and sugges- 
tive, and also I think it is contrary to the witness’ 
testimony, that the [96] deal was that he was to get. 
€3 and $4 regardless of what Pierce sold them for. 

Hearing Examiner: I sustain the objection. T 
am just trying to straighten the record out here. It 
doesn’t matter which way the record goes, just so 
we get a record that is straight. I have to get some- 
thing that I can operate on some time, and whatever 
the evidence is, is what we are looking for. 

Q. (By Hearing Examiner): You said some- 
thing a while ago about $3 and $4 per share, and I 
have a quote here in my notes: ‘‘* * * irrespective 
of what Mr. Pierce was to get for the shares.’’ I 
think that was in answer to a question put to you 
by Mr. Sobieski, ‘‘$3 or $4 irrespective of what Mr. 
Pierce was to get for the shares.’’ Was that your 
understanding? You didn’t care whether he sold 
them for $10 or $20, Just so you got $4, is that your 
testimony? That is all I want to know. 

A. Yes. 

Q. When did you come to that understanding ? 

A. Well, at the time that IT thought they were 
practically—when |! couldn’t get my $5 for them, 
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and stocks were not selling, I thought I was for- 
tunate in being able to recover $3 and $4 for them. 

Q. Can you spot that time, as to when you ar- 
rived at that conclusion? Was it in 1954, or was it 
in 1952? 

A. It was in 1952. In 1954—~you see, the agree- 
ment [97] was made in 1952, and all of this time 
went by and I didn’t get any money. So had the 
stock gone up sky high, I knew that he had sold the 
stock; at whatever figure he had sold them, I don’t 
know, but all I knew, our agreement was at this $3 
and $4, and that is what I expected. 

Q. In spite of that, you say, you say you wanted 
to get all you could get, Mr. Hayward? 

A. Yes, that was my first mmpression, that is 
what my first want was, yes. 

Q. Back in 1952? i Veseihat’s 118i. 

Q. Well, you got remittances back here? 

A. But I agreed to take $3 and $4 for them. 

Q. But you got remittances back here of $600 
and $800, respectively ? A. Yes. 

Q. All right, at that time had you had any agree- 
ment what you were to get? A. Yes. 

Q. What was that agreement based on, if any- 
thing? 

A. On the current demand of what he could—— 

Q. Current price of the stock, was it that? 

A. Yes. 

Q. Are you sure of that? 

A. Well, it is what you could get, in other words, 
I [98] don’t know what the market value of the 
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stock was, because I am not there, I don’t know any- 
thing about stocks. 

Q. Did the $600 payment and the $800 payment 
represent what you thought the going price of the 
stock was? 

Mr. Sobieski: Object; leading and suggestive, 
Your Honor, I think he has testified definitely what 
the agreement was, and I think that is the story. 

Hearing Examiner: Well, I want to find out—— 

Q. (By Hearing Examiner): I am not suggest- 
ing anything to you, but I want to find out what you 
knew and what you expected, if anything, at that 
time ? A. Well, I have told vou. 

Q. I still don’t understand. 

Hearing Examiner: All rmght, I don’t quite un- 
derstand. I will Jet counsel go ahead. 


Further Redirect Examination 
(Continued) 
Sy Mr. Tucker: 


Q. Where did this $3 figure come from and 
where did the $4 figure come from? You talked 
with Mr. Pierce about his selling this stock for you. 
Now, how was that $3 figure fixed, and how was that 
$4 figure fixed ? 

Mr. Sobieski: Object on the ground it is imma- 
terial. 

Hearing Examiner: That is material; objection 
overruled. [99] 

Q. (By Mr. Tucker): Were those figures sug- 
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gested by Mr. Pierce, what he could get for the 
stock ? 

Mr. Sobieski: Objected to as leading and sug- 
gestive, to his own witness. 

Hearing Examiner: You may answer, if you 
ean. 

The Witness: I don’t recall, actually. 

Hearing Examiner: Well, I am going to be 
obliged to ask a question here, and a question to 
which Myr. Sobieski may want to object. 


Examination 
By Hearing Examiner: 


Q. I want to find out whether the sale of the 
200 units, at $3 per unit—how was that $3 arrived 
at, that’s what I want. Do you recall, how was the 
$3 figure arrived at? 

Mr. Sobieski: Object on the grounds it is incom- 
petent, irrelevant and immaterial in this proceeding. 

Hearing Examiner: Objection overruled. 

The Witness: Well, I imagine it was 

Q. (By Hearing Examiner): No, you can’t 
imagine; don’t agree to anything that is suggested. 
Was anything said between you and Mr. Pierce here 
with reference to getting the market value, the mar- 
ket price? 

Mr. Sobieski: Objection, on the grounds it is 
leading and suggestive. [100] 

©. (By Hearing Examiner): All right, was 


anything said, was anything said in your conversa- 
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tions with Mr. Pierce with reference to getting the 
market price? 

Mr. Sobieski: Object to that as leading and sug- 
gestive, leading the witness. 

Hearing Examiner: Objection is overruled. 

Q. (By Hearing Examiner): All right, what is 
the answer? 

A. I -would say that he said he could get so much 
for it, and I agreed to it, ‘‘O.K., let’s have it. If 
you can get $3 and $4,’’ whatever it was, and I 
agreed to it. It had to come from some place, that’s 
for sure, or it is still reasonable to assume that I 
said, ‘“‘“If you can get $3 and $4 for this, you go 
ahead and sell it, and here it is.’’ 

Q. . All right, but do you know you said that; 
we want to know about what you said, if you can 
spot this. 

A. Honestly, I can’t tell you. 

Q. Yet, at one time you said you wanted all you 
could get out of 1t? A. That’s right. 

Q. You wanted to get your $5? 

A. That was when this thing was—it was slip- 
ping, and that’s what I wanted, yes. And then the 
stock didn’t sell, I mean, he had it there for a while, 
it didn’t sell, he didn’t [101] find a buyer for it, and 
I think he called me and we talked about it again, 
then J was willing to get out what I could. 

Q. Were you having conversations 

A. Yes. 

Q. at that time with Mr. Pierce, with refer- 
ence to the lay-out of the plant, or the prospects? 
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A. Intermittently, I had talked to him, yes. He 
had been to Santa Barbara and I had been over 
there. 

Q. You said you made from your own caleula- 
tions here, certain determinations or decisions; what 
do you mean? 

A. When I decided to sell it, the fact that this 
track was not progressing, enough men on it and 
so forth, to open at the time their opening date 
stated; they had delayed opening it once, and had 
advertised it being opened at a later date, which I 
could not see, and that’s when I decided that it 
was time to get out and sell some of my stock. 

Q. Had Mr. Pierce said anything to you about 
prospects, had he discussed the looks of the situa- 
tion? 

A. I suppose we had talked about it, but it was 
my opinion to sell a portion of my stocks. 

Q. Mr. Hayward, how could it possibly be your 
opinion, unless you knew something about that, and 
you went over there regularly and collected on this? 
You had to rely on somebody, didn’t you? 


Eee Yes, of did. [102] 

Q. You are a businessman? 

A. I went over there, too. 

Q@. Whom did you talk to over there? 
A. I went there myself. 

Q. Where? A. Dr. Pierson and TI. 
Q. Dr. Pierson? A. Yes. 

Q. 


Well, can you tell whether a race track is 
progressing as fast as it could be? A. Yes. 
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Q. Are you wised up on those things? 

A. I really am. 

Q. What is your background in racing? 

A. Not ona race track. 

Q. That is what I am speaking of. 

A. No, that’s true. 

Mr. Tucker: Construction? 

The Witness: Just construction. 

Q. (By Hearing Examiner): Have you talked 
to Mr. Pierce or his counsel today? 

A. I talked to Mr. Pierce today. 

Q. About what? A. Well—— 

Mr. Sobieski: Object on the grounds it is imma- 
terial, [103] Your Honor. 

Mr. Tucker: I think it is proper. 

Hearing Examiner: It may be, but we have to 
get a record one way; the fact that Mr. Sobieski 
substantiates respondent, I am glad to have it, but 
we must have a record, either for or against, and it 
just doesn’t matter to me what the testimony is; 
as long as we can get something we can use, I will 
be delighted, if it is possible to find facts wholly in 
favor of your client; but I want a record. 

Mr. Sobieski: It means the Commission has 
failed to prove their case, Your Honor. 

Hearing Examiner: Yes, but there is an obliga- 
tion directly thrust upon the Hearing Examiner, 
making a trip of several thousand miles out here 
and back again, to see a record is built, if one can 
be built, and while the primary obligation is not on 
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the Examiner by any means, nevertheless, I would 
like to exhaust this witness, if we possibly ean—I 
don’t mean physically, but I would hke to get out 
of you what you know. As long as you testify to 
your best recollection, that is all that matters. 

The Witness: All right. 

Hearing Examiner: All right, any further ques- 
tions ? 

Further Redirect Examination 
(Continued ) 

By Mr. Tucker: 


Q. You had a conversation with Mr. Pierce today 
about [104] this matter? A. Yes. 

Q. He did pay you $200 today? A. Yes. 

Q. I ask you whether or not he made a state- 
ment to you to this effect, that in the event he was 
unable to get this registration he would be out of 
business and wouldn’t be able to pay you off? 

A. No, sir, he did not. 

@. Nothing of that kind to you? 

A. No, sir. 

Mr. Sobieski: I object. 

Hearing Examiner: The answer has been given. 
It is all in your favor. 

Did you discuss what testimony you would give 
here today with Mr. Pierce ? 

The Witness: No. 

Hearing Examiner: You didn’t discuss with 
him in any respect what you were going to say here? 

The Witness: No, sir. 
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Hearing Examiner: N o one else connected with 
the case? 

The Witness: I talked to Mr. Burr, before I 
came in here. 

Hearing Examiner: He represents the Commis- 
sion. 

The Witness: Oh, yes. 

Hearing Examiner: Anything further, gentle- 
men? [105] 

Q. (By Mr. Tucker): In answer to a question 
by the Examiner, you said that Mr. Pierce told you 
he couldn’t find a buyer? 

A. Pardon me? 

Q. I say, you made a statement just a few mo- 
ments ago to the Examiner that at one point Mr. 
Pierce told you he couldn’t find a buyer. Have I got 
this down incorrectly? Later, he said that he could 
find a buyer. Do you recall? You just said that a 
few minutes ago. Do you remember saying it? 

A. He could not find a buyer? 

Q. Yes, and then you said he later called you 
back and said he could find a buyer? 

A. Well, I think that was relative to the stock 
at. $5 a share, we will put it, and later called, we 
were talking, that he had a buyer for $3 and $4. 

Q. And was that when vou agreed to send the 
stock over when he told vou he had a buyer at $38 
and $4? A. Yes. 

Mr. Tucker: No further questions. 
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Further Recross-Examination 
By Mr. Sobieski: 


Q. Now, Mr. Hayward, you say that Dr. Pier- 
son has had some experience with race tracks? 

A. He has been interested in them, ves. I don’t 
know how much experience, as far as owning 
stock. [106] 

Q. Isee. And did you consult with Dr. Pierson 
prior to making your original purchase? 

A. Yes. 

. And as I understand it, it was at Dr. Pier- 
son’s suggestion that you went to Las Vegas, is that 
correct? A. That is correct, ves. 

Q. And prior to going to Las Vegas at the in- 
stance of Dr. Pierson, had you ever met Mr. Pierce? 

me No. 

Q. Now. with Dr. Pierson’s assistance you made 
an investigation of the track, did you, before you 
purchased ? A. Yes. 

Q. Then when the decision came later on in 1952 
to sell—tell us what vou did before arriving at that 
decision to sell, whom did you consult with and what 
investigation if anything did vou make? 

A. Well, I had been over there several times 
and it wasn’t progressing as I know construction 
to go. 

Q. Yes. 

A. I mean, I am not a beginner; that is my busi- 
ness. I am around construction all the time, and T 
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know what has to be performed first before some- 
thing else can go on. I have a pretty good idea as 
to how much work there was to be done at the time 
that they said they were going to open, and it was 
at that time that things didn’t look too good to me, 
but as I went [107] back to the office of the Thor- 
oughbred Racing Association they were going to 
put on, I think 85 more men the next Monday; I 
was there on a week end. They all assured me they 
were, things were going forward, and things could 
really be knocked out. 

Q. Who assured you of these things, Mr. Hay- 
ward? Can you remember any of the people? 

A. Well, John Pierce, Mr. Smoot, and Mr. John 
LaF ortune, I mean, they were all in agreement that 
things were really going to get rolling. So the next 
time I went over, there wasn’t that many men 
there, I couldn’t see any progress in the track, and 
so that’s when I decided the time was to get out, 
with what I could. 

Q. And you made that decision based on your 
own judgment of the way things were progressing as 
a matter of building, is that correct? 

A. had? s*iaeht. 

Q. And you didn’t need anybody to advise you 
on that phase, because you consider yourself compe- 
tent to make a judgment, an informed judgment, as 
to whether a construction job is proceeding, is that 
correct ? A. That’s right. 

Q. Now, then, at the time vou had your diseus- 
sions with Mr. Piervee abont selling this, you had 
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known Mr. Pierce then for how long, had you 
known Mr. Pierce? 

A. Oh, a couple of years, I guess, a vear and a 
half, [108] about a year and a half. 

@. And at that time, as I understand it, you 
had the discussion with him; you are not sure 
whether it oceurred over the phone or in Las Vegas, 
is that correct ? A. No, I am not sure. 

Q. And was it vour understanding that Mr. 
Pierce might make a profit in your stock, or was 
that discussed ? A. No. 

Q. That was not discussed. And your conversa- 
tion with him, as I understand it, was a flat figure 
of $3 a share for some, and $4 a share for others? 

A. ‘That was our agreement, yes. 

Q. That was your agreement. And you never in- 
quired of him what he actually sold it for, that’s 
correct? 

A. No, I don’t know now what he sold it for. 

Q. And you never considered it any of your busi- 
ness what he sold it for, is that correct? 

A. Yes. 

Mr. Sobieski: I have no further questions. 

Hearing Examiner: Anything further, >. 
Tucker ? 

Mr. Tucker: Just one moment, please. 

Hearing Examiner: Mr. Hayward, is this vow: 
testimony, that at no time were you concerned with 
what price Mr. Pierce may have gotten for the one 
thousand units of Thoroughbred Racing Associatiot 
stock which you turned back to him? [109] 
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Mr. Sobieski: Object to that, Your Honor, on 
the grounds it has been asked and answered, prob- 
ably a half a dozen times. 

Hearing Examiner: I think you are almost 
right, Mi. Sobieski, but for the sake of me, I cannot 
fix in my mind, and I have had many years at this 
business, what the answer is. It just doesn’t matter, 
as long as we get it accurate. 

Mr. Sobieski: If Your Honor please, if it has 
been answered half a dozen times, I think that is 
given pretty accurately. 

Hearing Examiner: I will rule on your objec- 
tion. I am always reluctant not to sustain counsel’s 
objection to a question made by the Hearing Officer, 
but the question, but the question has been asked in 
a number of forms. 


Examination 
By Hearing Examiner: 


Q. Now, did you get my question I asked you? 
Do vou want it read back? 

The Witness: O.K., read it back. 

Hearing Examiner: Read it back, Mr. Reporter. 

The Reporter (Reading) : 

“Question, Mr. Hayward, is this your testimony, 
that at no time were vou concerned with what price 
Mr. Pieree may have gotten for the one thousand 
units of Thoroughbred Racing Association stock 
which vou turned back to him?” [110] 
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Q. (By Hearing Examiner): What is your an- 
swer ? 

A. When you say ‘‘at no time,’’ certainly I was 
interested at one time. 

Q. That one time was when, now? 

A. That one time was when I sent him the stock; 
certainly I was interested in getting as much as I 
could for it, that is, all I wanted is what I had in it. 
Anything more than $5 a share, I didn’t care about, 
but I was interested in getting all of my $5,000 
back, but in a conversation, and I believe it was on 
the telephone, was that there was no buyer—I mean, 
it just couldn’t be sold at that figure. 

Q. Who said that? 

A. John Pierce. And if I would take—or we 
agreed, I don’t know whether he said ‘‘We will do 
that,’’ whether I said ‘‘How much can you get for 
it,’’ $3 and $4 was arrived at. 

@. When was that agreement arrived at? 

A. That agreement was arrived upon—now, I 
don’t remember whether it was before I sent him 
the stock, or afterwards, but I know there was a 
time after he had the stock that he hadn’t sold it 
all. You follow me? 

Q. Well, now, is this accurate or not: ) 
After you received the $600 check for 200 shares 
at $3, and you received the $800 cheeck—— 
A. No, the agreement was before that. 
A. Are you sure of that now? [111] 

A. Yes, I am. 
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Q. What makes you sure of that, Mr. Hay- 
ward ? 

A. Because I wouldn’t agree, I mean, he 
wouldn’t arbitrarily send me an amount, without 
first agreeing upon it, I am sure. 

Q. Well, now, are you sure of that? Are you 
sure of that? 

A. Yes, well, I wouldn’t swear to it, but 

Q. But you are under oath now, to give the best 
testimony you can. 

A. That is what I am doing. If these things con- 
tradict that, they must be right, I must be wrong. 

@. Did you know on Mareh 3rd when you got 
a letter from Mr. Pierce, in which he enclosed a 
check for $600 for 200 units of this stock? 

A. Yes. 

Q. That he was selling it for $3 a share, did you 
know that? A. Yes, I did know that. 

Q. How did you know it? 

A. Because we had agreed on it in our conver- 
sation, either by phone, and I believe it was by 
phone; or, I was going to say I was over there, but 
I don’t believe I was, because—and talked to him. 
I think it was by telephone. However, he had my 
stock before he wrote me that letter. [112] 

Q. Yes, he had your stock, because this repre- 
sents a sale of a portion of it? 

A. ‘THat'sgritghte 

Q@. The question is 

A. And I know—lI knew before he wrote that 
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letter, that I was going to get that, because that was 
no surprise to me. 

How did you know it? 

Because we had discussed it. 

Where? 

And I think it was by telephone. 

The sale of 200 units at $3 per unit? 

Yes, sir. 

Do you recall what transpired in this discus- 
en You say you think it was by telephone. Where 
did the—who originated it? 

A. He ealled my office. 

Q. He called your office in Santa Barbara? 

A. Yes. 

@. What did he say to you and what did you 
say to him? 

A. Well, it was just the fact that the time—he 
originally could get my money out of it, and I didn’t 
want to sell it. 

Q. But on this occasion, when he sold 200 units 
at $3 a unit, he called you before he actually sold it, 
is that your testimony? [113] A. Yes. 

@. What did he say to you? 

A. That he could get me that money for it. 

Q. He said he could get you $3 per unit? 

A. $3 and $4. 

Q. He could get you $3 and $4 per unit, that’s 
what he told you when he called you shortly before 
March 3, 1952, is that correct? A. Yes. 

Q. And what did you say to him? 

A. I said, ‘‘If that’s all you can get, let’s sell it.”’ 


SO>Oorore 
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Q. “If that is all you can get, let’s sell 1t’’? 

A. I wouldn’t say those exact words, but I 
agreed upon it; as I said before, it was no surprise 
to me when the letter came with the money. 

Q. Because it came back in an amount 

A. That we had agreed upon. 

Q. That you had agreed upon? A. Yes. 

Q. And what was the basis of that agreement, 
how did you happen to come to this agreement ? 

A. Because, I couldn’t get $5 a share for it and 
I was accepting less. 

Q. How did you know you couldn’t get $5 a 
share for it? 

A. Well, I believe at the time, I thought I was 
lucky to [114] get that. 

Q. I know, but how did you know you were 
lucky to get that? 

A. Because it didn’t look like to me it would go. 

@. Where did you get your information, if you 
got any information, that you couldn’t get $5 a 
share, and agreed to this $3 and $4 a share, re- 
spectively? Did Mr. Pierce say anything to you 
about it? A. He probably did. 

Q. Not probably, but what is vour best recollec- 
tion? 

A. My best recollection was that that’s what the 
tops was he could get for me. 

Q. That is 

A. And I wanted to get, sell it, better take that 
for it. Now, I mean there is no—something would 
have to he said. If T said 
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Q. Something would have to be said by whom, by 
Mr. Pierce? A. Yes, 

@. You agreed to take $3 and $4 a share dollars 
per unit? 

A. Yes, he was the fellow who was selling it; I 
wasn’t selling it. 

@. Well, did you know what these units were 
being sold for in the market at that time? 

eee No. P15] 

Q. You didn’t know? A. No, I didn’t know. 

@. Well, where were you looking, so to speak, 
for information, with reference to going prices, 
eoing values; were you looking any place? 

A. No place; I run a business. 

Q. Were you relying on Mr. Pierce to give you 
a figure that was fair and reasonable? 

A. That’s right. That’s exactly what I thought. 
I bought them from him, no reason to doubt his 
integrity up to that point, and he was—and I had 
—as a matter of fact, offered to give him all my 
stock and let him sell it. 

Q. You had full faith and trust and confidence in 
him, did you? A. Yes; i did. 

Hearing Examiner: Any further questions? 


Further Redirect Examination 
By Mr. Tucker: 


@. Did Mr. Pierce say anything to you to indi- 
cate what business he was engaged in at that time? 
A. At which time? 
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Q. The time he took these securities to sell for 
you. A. No, never asked him. 

Mr. Tucker: No further questions. [116] 

Q. (By Mr. Sobieski): Mr. Hayward, with 
reference to these things you have testified to, you 
earlier said that you did not ask Mr. Pierce what 
he had sold the shares for, and you didn’t consider 
that as part of your business; that you had made a 
deal at $3 and $4, is that correct? 

A. That’s right. 

Q. Well, now, do you intend any of the answers 
which you have given to the Trial Examiner’s ques- 
tions, do you intend any of those answers to change 
your testimony at all with respect to the fact that 
you didn’t consider it was your business as to what 
Myr. Pierce sold the stock for? 

A. No, I haven’t changed my opinion on that. 

Q. And, therefore, your thinking still is that, as 
long as you got $3 and $4 you were saved; that was 
your deal; is that correct? A. That’s correct. 

Q. Regardless of the fact that Mr. Pierce may 
have been able to sell them or did sell them at more 
than $3 or $4, is that correct? A. Yes. 

@. And you don’t want any of your answers to 
the Trial Examiner’s questions to be construed as 
changing that, because vour deal with Mr. Pierce 
didn’t depend on what Mr. Pierce could resell them 
for; is that correct? [117] A. That’s molt 

©. If anyone should draw the inference that Mr. 
Pierce said that he was only getting $3 or #4 a share 
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for these, that would be a false inference, wouldn’t 
it? 
Hearing Examiner: What is that question? 
Read it back, Mr. Reporter. 


(Question read.) 


Q. (By Mx. Sobieski): Did you understand the 
question, or shall I rephrase it? 

A. Go ahead, rephrase it. I think I know it, 
but—— 

Q. Did you think that Mr. Pieree was perhaps 
going to make a little something on this transaction 
himself, being a businessman yourseif, Mr. Havy- 
ward? A. I never thought about it. 

Q. But you are clear that Mr. Pierce did not rep- 
resent to vou that $3 or $4 was all that he would sell 
them for? 

A. Well, when he told me that’s all he could get 
for them, I assumed that, you might say, yes. 

Q. Well, did you say that you had made a deal? 

A. ‘That I had made the deal, so that point didn’t 
come up, because I was going to get—I was going 
to sell the stock, and I got paid $3 and $4, it would 
be acceptable to me. 

Q. Well, when you say that you didn’t consider 
it any of your business if he got more than that, if 
you had had a deal [118] with him that was what he 
was going to sell them for, wouldn’t it be vour busi- 
ness if he got more than that? 

fe) You micht say thet it wes and itameen’?. tn 
one sense it was and again it wasn’t 
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Q. How is that, Mr. Hayward? 

A. Well, in the agreement—I mean in the be- 
ginning I wanted to get as much as I could for the 
stock. 

Q. Yes. 

A. And then I sent him the stock and he couldn’t 
sell it for that, so it was a lesser amount, and I 
agreed upon the $3 and $4, but I would have liked 
to have had my $5. 

Q. Yes. 

A. So TI say again, that that is just the way I 
looked at it; in the beginning that is what I wanted, 
and I found out I couldn’t get it, 1 was agreeable to 
take less. 

Q. Did you make any afforts to sell it through 
any other A. No. 

Q. place? A. No. 

Q. Did you inquire what the market was? 

A. No. 

Q. Well, now, earher this afternoon you told us, 
Mr. Hayward, that your recollection of this matter 
Was somewhat hazy. We have asked you a lot of 
detailed questions about it. A. Yes. [119] 

@. And is most of this your actual recollection or 
is part of it your recollection plus your reconstruc- 
tion of what probably happened ? 

A. Well, IT would say, talking about all these 
things, it ts a matter of recalling, one thing reealls 


another. 


@. Yes. 
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A. But I don’t think you have asked me any 
difficult questions. 

Q. Yes. Well, now, in connection with this sale, 
as I understand it, did you believe that Mr. Pierce 
was going to act without any compensation whatever 
in selling this stock ? 

A. Well, actually, that never—it never occurred 
to me, outside of the fact that I had bought the 
stock, and it was just a courtesy for him to sell my 
stock. That’s the way I looked at it, and I was 
going to give them to him to have him sell them, and 
I assumed that he would get as much as he could 
get for them, leaving it entirely up to him. After 
all, I had given him the stock, signed it over to him, 
hadn’t got a receipt for it or a thing. 

Now, how much faith can you put in anyone? 
T gave him $5,000 and actually I didn’t get anything 
hor It. 

Q. You just had the certificates, is that right? 

A. I gave him all the certificates; I gave him 
everything, and I signed it over to him. I mean, I 
think that he is honest and I think that he was going 
to treat me—I mean, [120] I had known him long 
enough, and I think I did know him. 

@. Yes. 

A. I had nothing. I sent them in the mail, not 
registered—yes, I guess I sent them registered; 
however, that doesn’t tell you what is in an envelope. 

Q. That’s right. But, of course, when he wrote 
you a letter, that was a receipt, I presuine, in a way. 
But, as I understand it, you had two deals. First 
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he said he could get $5 a share for you; first he said 
he could get more than you put him; wasn’t that 
correct ? A. Yes, that-isecomech 

Q. At that time vou said you didn’t want to sell? 

A. Yes, right. 

Q. Then later on, without any urging from him, 
you decided you did want to sell? A. Yes. 

Q. And you sent these shares over? 

A ee Pah Serialite 

Q. And he told you that he couldn’t make a deal 
for $5 a share? A. Yes. 

Q. Is that correct? And you did, however, as a 
result of a conversation with him, make a deal to 
sell them at $3 and $4? 

A. Respectively, that’s correct. [121] 

Q. Now, you told me earlier that at that time 
you didn’t consider it important as to what he sold 
those shares for, as long as you got $3 and $4 a 
share ? A. That’s right. 

Q. And was that the actual understanding, that 
as long as you got $3 and $4 a share it didn’t matter 
to you what Pierce sold them for; is that correct? 

A. That is correct. 

Q. That is still vour understanding of the situa- 
tion, is that correct? A. That’s correct. 

Mv. Sobieski: No further questions. 
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Further Redirect Examination 
By Mr. Tucker: 


Q. Is that because you felt that when you agreed 
that he could sell them for that price, vou consented 
to his selling for that price you told us, that you 
have described here, that you felt you had committed 
yourself; is that the reason? 

A. Well, I committed myself, and my word is 
mv bond. On the other hand, that’s all I thought. 
As a matter of fact, J didn’t think how he was 
going to sell those, but in the condition the tract 
was In—but he did sell them, and that was our 
agreement, and that is what I expected. 

Q. Now, referring to this letter of May 14, 1952, 
in which it says, ‘‘I hope to move the balance of 600 
units of vour [122] stock very shortly——’’ 

A. Yes. 

@. Now, had you known at that time—well, let’s 
just assume at that time that—and this is just an 
assumption—that you had information to the effect 
that Mr. Pierce had sold, say, the first units at $6 
a share; would you have considered yourself com- 
mitted to this price of $4 a share for the remaining 
600 units? 

Mr. Sobieski: Object as hypothetical and argu- 
mentative. 

Hearing Examiner: Are you going to be able to 
show that his stecks at that time had heen sold at 
£6 a share? 
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Mr. Tucker: I expect to do so. 

Mr. Sobieski: I don’t think so. 

_ Hearing Examiner: On that assurance, you may 
answer the question. Have you got the question, Mr. 
Hayward ? 

The Witness: Yes, sir. 

Hearing Examiner: All right. 

The Witness: Well, that’s a hard question to 
answer, in lieu of the fact that I had been losing 
money, and if there was a possibility of picking up 
more money, I would have liked to, certainly. 

Does that answer your question ? 

Q. (By Mr. Tucker): I notice here he says he 
still has 600 shares he is going to sell for you in the 
future, and my question is, if you [123] had con- 
versation at that time that 

A. I didn’t have that information. 

Q. I know you didn’t have. But I am trying to 
find out as much as we can about this understanding 
you had at $4 a share. 

Hearing Examiner: He has answered that. 

Mr. Tucker: All right, your Honor. Thank you. 

No further questions. 

Mr. Sobieski: No further questions. 

Hearing Examiner: Mr. Hayward, thank you 
very much. We are sorry to hold you over here un- 


duly. 
The Witness: Thank you. 


(Witness excused.) [124] 


* * * 
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CHARLES R. BURR 
was called as a witness, and having been first duly 
sworn, was examined and testified as follows: [127] 


* % * 


Voir Dire Examination 
By My. Sobieski: 


@. With respect to this exhibit, Mr. Burr, Eix- 
hibit 5 for identification, that purports to show that 
certain shares were transferred from one certificate 
to another certificate in various cases. Did your ex- 
amination show who it was that directed that that 
certificate in each case, that the transfers were 
made? [1389] 

A. No, I made no examination to ascertain how 
that particular certificate got to the transfer agent. 

Myr. Tucker: It must be recognized that the order 
of proof, of course, is piecemeal and we can’t always 
have the cart and horse properly in front of each 
other and we must proceed with other evidence that 
will relate to some of these transactions not pres- 
ently in the record. 

Mr. Sobieski: We will, the respondent objects at 
this time to Exhibit No. 5 on the grounds that there 
has been no proper foundation laid, that it is in- 
complete and selective list and that the books on 
which it is based are not available for cross- 
examination at this time. 

Mr. ‘Tucker: We will submit Mr. Burr for cross- 
examination in Las Vegas if so requested. 

Hearing Examiner: I think our discussion cov- 
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ered most of that. I observe that that is a good ob- 
jection. That is, in the ordinary course of events 
that even though these transactions with no showing 
of the complete transaction, even though called for 
the purpose of showing what is alleged to be viola- 
tions by the staff of the Commission, that wouldn’t 
disqualify the document. I don’t think the staff has 
an obligation thrust upon it to show the complete 
full transactions where, presumably, many of the 
transactions, if there were additional transactions, 
may be quite m order. I think there has been suf- 
ficient showing to justify the reception in evidence 
and [140] the objection will be overruled and the 
document will be received. 


(Commission’s Exhibit No. CX-5 was re- 
ceived in evidence. ) 


Direct Examination 
(Continued ) 
By Mr. Tucker: 


Q. Please explain, now, what the columnar head- 
ings referred to on the first page, Mr. Burr. 

A. Reading from the left of the first sheet, hav- 
ing to do with common shares, shows the date of the 
original issuance of certificates. The second column 
shows the certificate number. The third column, the 
number of shares. 

Hearing Examiner: [ don’t think it is necessary 
to read all that into evidence. 

®. CBy Mr. Tueker): There is one column, the 
fifth column that should be explained. What is the 
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significance of the date appearing in the fifth 
column ? 

A. That is the date of the original issuance of the 
certificate, number follows, which certificate number 
4489 refers to 1,000 common promotion shares issued 
to Herman Miller, June 27, 1950. 

Hearing Examiner: Did certain of these shares 
have to be registered and certain not have to be 
registered ? 

The Witness: Yes. [141] 

Hearing Examiner: Which had to be registered ? 

The Witness: The ones publicly offered and cer- 
tain of promotion shares issued to the principal 
promoter were registered in order that he be in a 
position to use them in promoting the funds for the 
track. 

Q. (By Mr. Tucker): Now, will you refer to the 
page of that exhibit which is captioned 

Mr. Sobieski: If I may make a comment, if any 


point is to be made that shares were being unregis- 
tered, I don’t think there is anything in the Order 
for hearing that charges people being unregistered 
and that is certainly something peculiarly within 
the knowledge of the Commission and if we are to 
be charged with it, we certainly ought to have a 
httle notice on that point so I object to this exhibit 
being used for any such purpose as that as being 
outside the issues in the case. 

Mr. Tucker: That is not the purpose that we 
have. That is an incidental matter that comes in in- 
cidentally. 
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Hearing Examiner: Perhaps I provoked the 
answer and if so, it’s —— 

Mr. Sobieski: Incidentally or not, I object to it 
being used against the respondent unless he has 
notice of the charge. 

Hearing Examiner: It will not be used at all, 
that portion. 

Tf there is anything else, Mr. Tucker, in this docu- 
ment [142] that requires explanation, I think that 
is very well, but the obvious things here, you needn’t 
touch on. 

Mr. Tucker: I want to go down to explain it 
now. That is what I have in mind, your Honor. 

Q. (By Mr. Tucker): Mr. Burr, will you turn 
to the page captioned ‘‘Prepared from Journal and 
Ledger of Las Vegas Thoroughbred Racing Associ- 
ation, 72154 by Charles R. Burr and Clifford L. 
Roop.’’ Now, does that reflect certain transfers of 
preferred shares of the Association? 

A. Yes, it does. 

Q. Now, is there anything in that to indicate 
what the records of the Association show with re- 
spect to the time of the surrender for cancellation of 
any shares? A. Yes, dates. 

Q. Where is that on this exhibit? 

A. Well, reading from the right to the left, on 
February 21, 1952, Certificate 9605 was issued for 
500 shares in the name of Mr. Fox. That certificate 
was transferred from Certificate No. 5111, regis- 
tered, recorded in the name I. B. and C. Hayward 
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which certificate had been issued on November 21, 
1950, as an original issuance. 

Q. What is the significance of the column of 
dates immediately following—I will go by number 
—the fifth column? [143] 

A. Well, that is the date of the transfer of the 
certificate recorded in the name Ear] B. Hayward. 

Q. So that that column shows the record date 
of transfer of the certificates described in the first 
four columns ? A. That’s mght. 
 Q. Tf I understand you correctly, then, Certifi- 
eate No. 5111 for a thousand shares of preferred 
stock issued in the name of E. B. or C. Hayward, 
originally issued November 21, 1950, was trans- 
ferred to February 21, 1952, is that correct? 

A. That’s correct. 

@. Now, on that same date were certain other 
certificates transferred ? 

A. Yes, total of 1275 shares were transferred. 
Those 1275 shares were represented by four sepa- 
rate certificates. 

Q. Those are the first four on the schedule, is 
that correct? A. Right. 

Q. Being those to Randolph 

A. Hayward and Weinshenk. 

Q. Now, does this exhibit reflect what certificates 
were issued against that transfer? AY Ves 

@. Where does that appear? 

A. In the last two, the last three columns, the 
number of the new certificate and the number of 
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shares and the name [144] of the person to whom 
the new certificate was issued in each ease. 

Q. What are the certificates then as shown on 
this exhibit that were issued against the 1275 shares 
transferred on that date? 

A. Certificate 9604 was issued in the name of J. 
Pierce for 775 shares and Certificate 9605 was issued 
to Mr. Fox for 500 shares. 

Q. Do you have further information about the 
name of this Mr. Fox to whom that was issued? 

A. I don’t have the further information on this 
schedule but 

Q. Have you talked to a Mr. Fox? 

A. Yes, and talked with Mr. Fox and have seen 
Certificate 9605. 


Q. In his possession ? A. His possession. 
Q. That is Mr. William Fox whom we expect to 
have here as a witness? A. That’s correct. 


Q. What does this schedule show with respect 
to the disposition made of Certificate No. 9604 for 
775 preferred shares to J. Pierce? 

A. That certificate issued February 21, 1952, 
was thereafter on March 25, 1952, transferred 500 
shares to Ramlos [145] and the remaining 275 
shares to Pierce, the certificate Ramlos being Cer- 
tificate 9615 and 275 shares to Pierce being Certifi- 
eate 9616. 

Q. In the course of your investigation did you in- 
terview Ramlos? A. Yes, I did. 

Q. Did vou see Certificate 9615 in the possession 
of Ramlos? 
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A. No, I did not see the actual certificate in the 
course of my talk with Mrs. Ramlos. 

Mr. Tucker: We expect to call Mrs. Ramlos as 
a witness, Your Honor. 

Q. (By Mr. Tucker): Now, what does this 
schedule show with respect to the disposition made 
of Certificate No. 9616 issued March 25, 1952, for 
275 shares to Mr. Pierce? 

A. That certificate issued March 25, 1952, was on 
the folowing day transferred along with other cer- 
tificates totaling 420 shares as follows: 400 shares 
to Fox in Certificate 9618, 10 shares to W. A. Al- 
bury, Certificate 9623 and 10 shares to J. Pierce, 
Certificate 9624. 

Q. In other words a block consisting of 420 
shares standing in the names of Randall, Albury, 
Pierce and Dickinson was then surrendered and in 
exchange for two groups of certificates there were 
issued the three you have just described? [146] 

A. That is correct. 

Q. It is your understanding that the stock of 
this company was sold in units consisting of com- 
mon and preferred stock? 

A. At par, par value of the preferred being 
$4.95 and common five cents par. 

@. And when originally sold in connection with 
original distribution, it was sold at $5.00 per unit 
consisting of one share of preferred and one share 
of common, is that correct? 

A. That’s correct. 

Q. Under the Prospectus previously introduced ? 


134 John Pierce vs. 


(Testimony of Charles R. Burr.) 

A ies: 

Q. Will you refer to the page of this exhibit 
that reflects transfers of the companion common 
stock that matched the preferred stock in these 
transactions? I believe the lower half of the page 
captioned ‘‘Prepared from Journal and Ledger and 
Certificate Stubs and Certificates of Las Vegas 
Thoroughbred Racing Association Records, 72154’’ 
reflects the information I want. 

A. The third page of this? 

Q. Yes, the lower half of the page after the 
total 1300. Does that show the surrender of a cer- 
tificate issued in the name of Hayward in the sum 
of a thousand shares No. 5918 originally issued 
November 21, 1950? [147] A. Yes, it does. 

Q@. And when was that, what do the answers on 
the book show about that certificate ? 

A. That certificate was transferred on Febru- 
ary 20, 1952, 400 to Fox and 600 to Pierce, the 600 
to Pierce being shown on the records of the Associ- 
ation under date of February 21, apparently an 
error in the Assoeiation’s dating of the item. The 
transfer then made was somewhat involved. The 
Hayward certificate, a certificate for 50 shares in 
the name of Randall, a certificate for 25 shares in 
the name of Randall, and a certificate for 200 shares 
in the name of Weinshenk, all being involved in the 
transfer. The transfer being to Mr. Fox, 400 shares; 
Mr. and Mrs. Coffee, 100 shares 

Mr. Sobieski: Your Honor, I’m a little confused 
and perhaps Mr. Burr ean straighten it out so we 
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ean understand it. Does that mean Mr. Fox got 800 
shares? You previously stated Mr. Fox got 400 
shares, I thought, from the 1000 shares ? 

The Witness: No, I’m summarizing the whole 
transfer that occurred on February 20 or, possibly, 
February 21, as one of the certificates is dated. 

Mr. Sobieski: As I understand it, 400 went to 
Fox and 600 to Pierce. That would take care of the 
thousand from Hayward ? 

The Witness: Yes, that is true, but involved 
in the transfer occurring on that date, also, are cer- 
tificates in the [148] name of Randall and Wein- 
shenk. 

Q. (By Mr. Tucker): Would this explain it, 
Mr. Burr, that there were surrendered for transfer 
on that date certificates aggregating—— 

A. 1275 shares. 

@. M1275 shares including 1000 shares of Mr. 
Hayward’s? A. That’s correct. 

Q. And that out of those certificates on that date 
there were issued a certificate for 400 shares to Mr. 
Hayward being 10591? 

mm ‘Mhat is to Mr. Fox. 

@. I mean to Mr. Fox being 10951—— 

Hearing Examiner: Not 10951. 

Mr. Tucker: 10591, and Certificate 10592 for 
certificate shares to Coffee and Certificate No. 10593, 
also, for 50 shares to Coffee and Certificate No. 
10594 for 775 shares to Pierce? 

The Witness: That’s correct. 
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Q. (By Mr. Tucker): Is that a correct sum- 
mary of transactions reflected by this exhibit? 

A. Yes. 

Q. So there were certificates reflecting 1275 
shares resaved and a total of certificates just de- 
scribed issued to Fox, the two Coffees and Pierce 
is 1275 shares? [149] A. Correct. 

Q. Does the exhibit further reflect the disposi- 
tion of Certificate 10594 for 475 shares issued to 
Mr. Pierce on that date? 

A. Yes, on Mareh 25, 1952, that certificate was 
transferred 500 shares being reissued in the name 
Ramlos and Certificate 10608 and the balance, 275, 
being reissued in the name of Pierce, Certificate 
10609. 

Q. Now, then, does this exhibit further reflect 
the disposition of Certificate No. 10609 for 275 
shares issued to Mr. Pierce? A. Yes. 

Q. What became of that? 

A. That certificate was combined with Certifi- 
eate No. 6369 for 100 shares and 2622 for 25 shares 
in the names of Smoot and Randall, respectively. 

Q. How much does that total? 

A. Making a total of 400 shares and those 400 
shares were issued in Certificate 10612 in the name 
of William Fox. 

Q. And the date and record of that? 

A. March 26, 1952. 

Q. So that according to this, the preferred and 
common shares of Earl Hayward reflected by the 
two certifieates previously deseribed, to wit, 5918 
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for a thousand shares of common stock and 5111 
for a thousand shares of preferred stock, [150] 
those certificates originally transferred February 
21, 1952, and out of them, 500 of preferred and 
400 of common went to Mr. Fox and that by March 
26, all of the stock derived from Certificates No., 
Hayward certificates above describes a thousand 
shares, each had been transferred out on the books 
of Las Vegas Thoroughbred Racing Association ? 

Mr. Sobieski: Objection, complex, compound, 
ealls for a conclusion of the witness. 

Hearing Examiner: It may be all of that. I got 
to have somebody to summarize it and I want the re- 
porter to read it back and see if we can’t. I want 
to get the full meaning of it and see if Myr. Burr 
ean answer the question on it. 

Mr. Tucker: Mav I restate it? I may be able to 
simplify it. 

Q. (By Mr. Tucker): Does this exhibit demon- 
strate, Mr. Burr, that by March 26, 1952, all of the 
Hayward stock, common, preferred, a thousand 
shares of each had been transferred on the books 
into other certificates ? A. Yes, that is correct. 

@. And that on February 21, 1952, that stock 
was originally surrendered for transfer and the 
first certificate out of it was issued against. it? 

A. That’s correct. [151] 


* % * 


Q. Was there another occasion when you dis- 
cussed with Mr. Pierce the matter of his registra- 
tion with the Commission as a broker-dealer ? 


138 John Pierce vs. 


(Testimony of Charles R. Burr.) 

A. Yes, the next occasion that J recall was when 
1 called at his home on, I believe, May 15, 1952, 
in the meantime, a number of transactions affected 
by him having come to our attention and some in- 
quiry with reference to them having been made. 

Q. And what was said on that occasion and who 
was present? 

A. Mrs. Pierce in addition to Mr. Pierce and I 
was [260] present. At least, part of the time. I’m 
not certain she was present throughout the discus- 
sion. And in the living room of his home, then, on, 
I believe, Bracken Street, or Avenue, Las Vegas, 
the conversation was brief. 

I told them that it appeared very definitely, the 
information J had as to transactions he had been 
effecting and the manner in which he had been oper- 
ating, that he should register with the Commission 
as a broker-dealer and as to why he hadn’t done go. 
He said he was trading on his own account; he did 
not feel that registration was necessary, but he had 
no objection to registration and would apply. 

I offered, or he requested that I send him forms 
of application, which I did when I returned to Los 
Angeles within a day or two thereafter. 

Q. Were any other subjects discussed at that 
conference ? A. Not that I reeall. 

Q. When was the next time that you discussed 
the matter with him ? 

A. Next time I recall was in the course of one 
of the Chapter 10 proceedings in the corridor of 
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the second floor of the Federal Building during a 
brief recess. 

Q. Was there anyone beside Mr. Pierce present 
at that conversation ? A. There was not. 

Q. What was said? [261] 

A. I ealled his attention to the fact—— 

My. Sobieski: Give the approximate date of this. 

The Witness: Yes, October, I believe, the 8th 
of October, 1952. 

I stated to him in substance that I knew he had 
not registered and couldn’t understand why he had 
disregarded the statements that had been made to 
him by both Mr. LaFortune and me. And he said 
that he didn’t think his registration was necessary 
and I think, if my recollection serves me correctly, 
that it was on this occasion that he said that his 
belief was that registration was unnecessary and 
that was, at least, partially borne out by the fact 
that the Commission had taken no action, notwith- 
standing my repeated statements to the effect that 
he should, ought to register. He said that he had 
dealt exclusively for his own account and he still 
believed registration was not necessary. 

IT asked him if he hadn’t in certain transactions 
dealt as agent for others and he said he had not. 

T said, ‘‘Now, is that true as to the transactions 
effected with Mr. Hayward of Santa Barbara?’’ 

To which he replied, ‘‘T may have slipped up in 
that one instance.”’ 

Q. Was there any further discussion of the Hay- 
ward transaction at that time that vou recall? 
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A. Well, my notes would show. It may have been 
on that [262] oceasion that he advised me he had 
settled his account with Mr. Hayward. I beheve it 
was on that oceasion. It was either then—yes, I’m 
sure that it was on that occasion that he said he had, 
in any event, settled his account with Mr. Hayward 
which oceasioned one of my subsequent telephone 
calls to Mr. Hayward. 

That is all I recall of the discussion. 

Q. Did vou see him again in the spring of 1953? 

A. Yes, chance meeting on Third Street just 
north of Fremont almost in front of the office of 
Kalmanir Kline & Company, a then registered 
broker-dealer firm of Las Vegas. A brief conversa- 
tion. My. Pierce was 

Mr. Sobieski: When was this? 

The Witness: This was, I can’t find any written 


memorandum of it. I fix the time as approximately 
the spring of 1953. It was casual and the conversa- 
tion was brief and to the effect that his conversation 
being to the effect that he doubted necessity for 
registration and, also, stated on this occasion that 
there was another reason why he hadn’t registered, 
that reason being he was uncertain as to whether 
he would remain in the business. 

Q. (By Mr. Tucker): Now, in any of these con- 
ferences, did you discuss in some detail the use of 
the mails in interstate commerce and so forth in 
effecting transactions; in other words, did you [263] 
undertake to spell out to him the provisions of Sec- 
tion 15? 


Securities and Lachange Commission 141 


(Testimony of Charles R. Burr.) 

Mr. Sobieski: I object on the ground it is lead- 
ing and suggestive. 

Hearing Examiner: Well, I think the witness 
ean testify as to what he actually said and did on 
that occasion. 

What transpired between you and Mr. Pierce? 

The Witness: It was spelled out very definitely 
upon the first, the occasion cf the first discussion 
I had. The date of which I fixed as early in Septem- 
ber of 1951 and in Mr. LaFortune’s office, in his 
presence. 

Mr. Sobieski: I move to strike the answer as not 
responsive and calling for the conclusion of the wit- 
ness. 

Q. (By Mr. Tucker): Can you tell us what you 
told him on that occasion? 

Hearing Examiner: What was immediately pre- 
ceding ? 

(The answer was read.) 


Hearing Examiner: The motion to strike is 
granted. 

Q. (By Mr. Tucker): What did you say to him 
on that occasion, Mr. Burr? 

A. I don’t recall except that in substance he was 
told not to transact business and securities not 
purely interstate which would require his registra- 
tion and that the extent of the distribution of the 
race track securities which had some 6,000 more 
shareholders was generally referred to. 

@. After the spring of 1953 was there agnin 
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any [264] discussion between you and Mr. Pierce 
about the matter of registration with the Commis- 
sion ? A. After? 

Q. The spring of 1953? 

A. I think the next occasion was about May this 
year when he called at our office. 

Q. What was the discussion at that time? 

A. At that time he had with him and delivered 
to me an executed form BD or 3M, I don’t know 
which form, whether form BD had been adopted at 
that time, but the form had been executed and he 
left it with me for mailing. 

He asked me whether in my opinion the Com- 
mission would permit his registration to become ef- 
fective. I asked him whether he had settled his ac- 
count with Mr. Hayward, and he replied that he 
had, that it had taken him some time to settle it, but 
he had finished, finally accomplished that, and Mr. 
Hayward had been paid in full. 

Incidentally, I think I have testified that this was 
the last conversation I had, I had this conversation 
in my hotel room in Las Vegas during the course 
of which Mr. Pierce said he did not recall having 
told me that he had paid Mr. Hayward im full, which 
he said that he did recall having told me that he 
had settled with Mr. Hayward. He said he told me 
that because he intended to settle with him. 

To return to the conversation of May of this vear 
in our [265] office, in answer to his question whether 
the Commission would permit his registration to be- 
come effective and following his statement as to hav- 
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ing settled with Mr. Hayward, I stated to Mr. 
Pierce that I couldn’t speak for the Commission, 
didn’t know what the Commission would do but that 
I would forward the application without adverse 
recommendation. 

Hearing Examiner: Is that 3M or BD? 

The Witness: BD is the form now. 

Hearing Examiner: Application for registra- 
tion? 

The Witness: Yes. [266] 


* * * 


WILLIAM EK. FOX 
was called as a witness for and on behalf of the 
Commission and, having been first duly sworn, was 
examined and testified as follows: 


Direct Examination 
By Mr. Tucker: 


Q. Your name is William E. Fox? 

me Yes. 

@. Where do vou reside, Mr. Fox? 

A. South Gate. 

Q. What is your business? 

A. Pharmacist. 

@. How long have you been engaged in this 
business ? A. Fifty years. 


Hearing Examiner: How long, 50 years? 
The Witness: Yes. 
Q. (By Mr. Tucker): Are you acquainted with 
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Mr. John Pierce? A. Yes. 

@. Have you had any transactions with Mr. 
John Pierce in connection with the purchase or sale 
of securities ? A. Yes, I have. 

Q@. When was the first time you became ac- 
quainted with [275] Mr. Pierce? 

A. I have to give approximate dates as closely 
as I ean. It’s been three years. I think it was the 
latter part of 1951. 

Q. How did you first become acquainted with 
Mr. Pierce? 

A. Well, some friends of mine came through 
Las Vegas and noticed the race track and so forth 
and they came home and talked to us about it and 
wondered if we should all buy a little stock in it. 
So we did, made a trip to Las Vegas for the pur- 
pose of buying some stock and it is on that trip that. 
I met Mr. Pierce. 

Q. Where did you meet him? 

A. I don’t know. I think it was the Thunder- 
bird Hotel. 

Q. How did you happen to get hold of Mr. Pierce 
about that matter, can you explain that? 

A. We inquired around regarding the manage- 
ment of the track, proposed track, at that time and 
in the course of our examination, why, Mr. Pieree’s 
name was offered to us. 

Q. Can vou recall the approximate date when 
vou saw Mr. Pierce about this? 

A. I think it was November of 751. 
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Q. Do you have any records that would refresh 
your recollection as to the approximate date? 

A. Well, the first check which I gave to the 
bank for the purchase of the first batch of stock, 
I think it’s dated November, isn’t it? [276] 

Q. I’m handing you a check. Is that the one you. 
refer to? A. I think that is it, yes. 

Q. Did you—— 

A. It’s possible it was October when we were out 
there because this was a little time coming down. 

Q. Did you talk to him more than once about 
this stock? Ee West 

Q. Before you bought some? 

ma, althink so. 

Q. Now, with reference to your talk with Myr. 
Pierce, you said some friends were with you. Who 
were those friends ? A. Myr. and Mrs. Ramlos. 

Q. Were they with you when you talked to Mr. 
Pierce ? A. Yes, they were. 

@. You believe you saw him at the Thunderbird 
Hotel the first time? 

A. I think that is where the mecting occurred, I 
think so. 

Q@. Was anybody else present when you talked to 
Mr. Pierce at that time? 

A. It occurs to me that the first meeting was 
with Mr. Ramlos and he. I don’t think Mrs. Ramlos 
was present at the first meeting, probably later on 
she was but—— 

Q. Can you recall the conversation you had with 
Mr. [277] Pierce at that time? 
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A. Mr. Tucker, I wouldn’t be able to do that. We 
were there seeking information regarding the track 
and I presume that was the gist of our conversation. 

Q. Did you talk with him about stock of the 
track at that time? A. Yes. 

Q. And to the best of your recollection, what 
was said about it at that time? 

A. Well, as I remember now, I know I came 
away with the feeling that he would provide me with 
some stock. 

Q. Can you recall what was said about it? 

A. He told me, I think it was on this trip, he 
told me he thought he could get ahold of 3000 shares 
and I remember that he said they belonged to a 
Jady whose husband had died and she was liqui- 
dating. 

Q. Had you prior to that time said anything to 
him about your wanting to bry some stock, | mean 
before he said that to you? 

A. Well, we told him, I think, anyway, we must 
have left the impression we were there because we 
were interested in the track. 

Q. By being interested in the track, you mean 
you wanted to buy some stock in the track? 

uw That’s aiemt [273] 

Q. Is that why you went to see Mr. Pierce? 

A. That’s right. 

Q. Did you tell him that is what you wanted to 
talk about? 

A. I don’t know if we told. hun that. T low 
that was our motive in looking him up. 
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Q. Then what was it he said about getting some 
stock ? 

A. I think he told me he thought he could get 
ahold of 3000 shares that belonged to a widow whose 
husband had passed away and she was liquidating. 

Q@. Was there any price discussed ? 

A. There must have been, Mr. Tucker, but I 
ean’t recall now. 

Q. Did you see him again or talk to him again 
up to the time that this check is dated? 

Hearing Examiner: What is the date of that 
check? 

The Witness: The date is November 14, 1951. I 
think he called me on the phone probably a day or 
two before the check was dated. The bank was very 
slow getting the transaction back to Las Vegas and 
I think I had a telephone call from him. 

Q. (By Mx. Tucker): Do you recall the sub- 
stance of that telephone conversation ? 

A. Yes, he was in a hurry to get his money and 
wanted to know why it hadn’t come through and 
so forth. [279] 

Q. Between the time you talked to Mr. Pierce 
about getting some stock, did you have any informa- 
tion that he had gotten some stock for vou? 

A. Not until the bank called me. 

Q. What bank was that? 

A. Bank of America. 

Q. Where? 

A. It’s in South Gate, Walnut Park Branch, but 
it’s in South Gate. 
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Q. Was that advice to the effect that there was 
some stock there for you? 

A. Mr. Crowe was looking after it for me. I told 
him previously there would be some stock coming 
and when it did to call me or draw on my account 
for it. When it did come in, he called me. 

Q@. Did you have any arrangement with Mx. 
Pierce prior to that time about how the transaction 
was to be handled if he did get some stock for you? 

A. Be sent to my bank. 

Q. How many shares were sent to the bank—do 
you still have the certificate for that stock? 

A. I think there’s some there, Mr. Tucker. 

Q. You have handed me a stock certificate bear- 
ing 10495. Will you refer to that and see if there’s, 
if that is the certificate involved in that transac- 
tion? [280] 

A. J think it is, I feel quite sure of it. 

Q. Will you refer to the date on the certificate? 

A. The date is November 6th and my check is 
dated November 14th so that must be the certificate. 

Mr. Tucker: J don’t want to introduce the cer- 
tificate in evidence. I would like to read into evi- 
dence with consent of counsel the essential charac- 
teristics of the certificates so far as they are ma- 
terial here, this one being Certificate No. 10495 for 
1100 shares of the common e¢capital stock of Las 
Vegas Thoroughbred Racing Association, bearing 
date of November 6, 1951. 

I wonder if it may be stipulated that the check 
referred to, so that we may leave these documents 
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in the possession of Mr. Fox, is a check signed by 
William E. Fox, No. 2601, dated November 14, 1951, 
in the sum of $3,000.00, payable to the Bank of 
America. 

Mr. Sobieski: We will stipulate that you pro- 
duced such a check but we don’t stipulate it has any 
relevancy or any materiality with these proceedings 
or is connected up with the transactions. 

Hearing Examiner: The testimony has been that 
Mr. Fox believes that is the check which he gave 
in payment of the shares which were sold a few days 
before and his reference has just been made. [281] 

Q. (By Mr. Tucker): In your conversation 
with Mr. Pierce that you testified to, when he said 
that he would get some of the stock for you, was 
anything said with reference to the availability of 
stock of Las Vegas Thoroughbred Racing Associa- 
tion ? 

Mr. Sobieski: I object on the ground leading 
and suggestive, Your Honor. 

Hearing Examiner: Have you exhausted this 
witness’ memory of thts meeting ? 

Mr. Tucker: TI will withdraw the question. 

Hearing Examiner: Really, I would like, if this 
witness has any recollection, for him to tell us a little 
more, if vou can, as to how you happened to meet 
Mr. Pierce. 

Now, you said you went to the Thunderbird and, 
to your recollection, you made inquiry. Who did 
you inquire of at the Thunderbird, do you recall? 

Mr. Sobieski: Object to that as hearsay. 
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Q. (By Mr. Tucker): Where did you go first 
on that trip? A. To the Thunderbird. 

Q. Had you been to the office of the Las Vegas 
Racing Association? 

A. Not on that trip. Mr. Ramlos had been on his 
trip before. 

Q. The man who was with you? 

A. That’s right. [282] 

Q. Was it Mi. Ramlos who had the information 
that led you to the Thunderbird ? 

A. That’s right. Well, he had the information 
that some stock was available. I don’t know whether 
I should say the stock was available or not. 

Mr. Sobieski: I object to any conversation be- 
tween this witness and Mr. Ramlos as hearsay, out 
of the presence of the respondent. 

Q. (By Mr. Tucker): Did you get any direct 
information of your own knowledge from anyone 
that led you to the Thunderbird to see Mr. Pierce? 

Mr. Sobieski: Object to that as hearsay. 

Mr. Tucker: TI am asking if he did have such 
information and propose to follow that up by what 
it was. 

Mr. Sobieski: Immaterial. 

Hearing Examiner: It is material if we can get 
it without having it in a hearsay fashion. 

Mr. Sobieski: How else can you get it? 

Mr. Tucker: I’m asking if he had such informa- 
tion and we will see whether it is hearsay or not. 

The Witness: Mr. Ramlos had secured the in- 
formation. 
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Mr. Sobieski: I object to any conversation be- 
tween this man and Ramlos as hearsay. 

Mr. Tucker: You can’t testify as to what Mr. 
Ramlos told [283] you. 

Hearing Examiner: These are rules of evidence 
and you have to tell what you know yourself, not 
what somebody else told you. 

Mr. Sobieski: This witness is under oath and 
is subject to all the provisions of a man testifying 
under oath and he is limited to testify to what he 
knows and we are entitled to have his testimony so 
limited. 

Hearing Examiner. There is no showing Mr. 
Fox hasn’t been very forthright and honest in what 
he has attempted to say. We want to indicate to 
you that there 1s no showing whatever you are not 
giving us the best information that you had at this 
time. 

Mr. Sobieski: I don’t mean to say that. What I 
mean to say is we are entitled to have the matter 
limited to what he knows. 

Hearing Examiner: I know but there is no rea- 
son to be reminding this witness he is under oath. 
I’m sure he recognizes it. Now, getting over the 
* legal technicalities, Ma. Tucker, you may proceed. 

oe (Byeiir Tweker): On this, occasion, had 
vou been given any information yourself, personally, 
by anybody connected with the Las Vegas Thorough- 
bred Racing Association indicating where you 
might meet Mr. Pierce? [284] 
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Mr. Sobieski: I object to that on the ground of 
hearsay. 

Mr. Tucker: I’m asking if he had such infor- 
mation. 

Hearing Examiner: What is the answer to that? 

The Witness: I had information that we’d find 
him at the Thunderbird Hotel. 

Hearing Examiner: Find who at the Thunder- 
bird Hotel? 

The Witness: Pierce. 

Hearing Examiner: Did you obtain that from 
anyone connected with the Thoroughbred Racing 
Association ? 

Mr. Sobieski: Object to that as immaterial. 

The Witness: No. 

Hearing Examiner: ‘The answer is no. 

Q. (By Mr. Tucker): Did you find Mr. Pierce 
at the Thunderbird Hotel and that is where the con- 
versation you testified to took place? A. Mes: 

Q@. You have said that you talked with him 
about purchasing stock and you have said that he 
indicated that he thought he could get some from 
the named source ? 

Mr. Sobieski: Objected to as not an appropriate 
statement of the witness’ testimony and being un- 
necessary to rehash it. 

Mr. Tucker: “tied to abbreviate it. 

Q. By Myr. Tucker): To go back to it, do you 
recall any other things that were said at that con- 
versation about that transaction? [285] 

A. That’s been three years, Mr. Tueker. 
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Hearing Examiner: You can make any inquiry 
further that you want to by way of the witness’ ree- 
ollection. 

Q. (By Mr. Tucker): Do you recall any fur- 
ther, anything that was said about the availability 
of stock? 

A. Yes, it was indicated by Mr. Pierce that there 
wasn’t, it wasn’t too easy to get. 

Q. When you say, ‘‘it was indicated,’’ did some- 
body tell you that? A. Mr. Pierce. 

Q. Can you recall whether there was any dis- 
eussion as to whether or not Mr. Pierce, himself, 
at that time had any stock? 

Myr. Sobieski: Objected to on the ground leading 
and suggestive. 

Hearing Examiner: That may be but 


Mr. Tucker: The witness aparently having ex- 
hausted his recollection, it’s proper to ask a leading 
question to test the exhaustion of his recollection. 

Mr. Sobieski: { don’t think it is proper in the 
ease in chief. 

Hearing Examiner: Under the circumstances I 
think you may proceed in the hight of the showing 
that the witness’ recollection is somewhat dim. 

The Witness: JI went away with the impression 
that Mr. [286] Pierce owned some stock in the Las 
Vegas Racing Association. 

Q. (By Mr. Tucker): Can you recall anything 
further said about either that or his going out to 
get some stock for you? 

Pee) can’t recall, Mr. ‘Tucker. 
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Q. Do you recall how much you wanted to buy 
at that time? 

A. Mrs. Fox and I decided that we would prob- 
ably—— 

Mr. Sobieski: Object as calling for a conclusion 
of the witness, hearsay. 

Q. (By Mr. Tucker): Is there something you 
told Mr. Pierce about it? A. Yes. 

Q. All right, what did you say to him about it? 

A. We had decided we would allocate twelve to 
fifteen thousand dollars for stock in the Las Vegas 
Racing Association. 

Q. Can you recall whether between the time you 
had that conversation and the date of this check of 
November 14, 1951, vou had any other talks with 
Mr. Pierce? 

A. I think the only other one was over the phone 
when he called to find out why the money hadn't 
been coming through. The bank seemed to be, rather, 
they were always two or three days behind in get- 
ting stuff out. 

Q. When, would that have been in relation to the 
date this check bears, November 14, 1951? 

A. The date that Mr. Crowe of the bank called 
me, I [287] immediately went to the bank and issued 
a check and it was a couple days later that I imagine 
T had this telephone eall. 

Q. Did you thereafter have any further talks 
with Mr. Pierce about acquiring additional stock 
of the Las Vegas Thoroughbred Racing Association ? 

A, Yes. 
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Q. When was the next time you talked to him 
about it, to the best of your recollection ? 

A. Was it July? 

Q. By referring to your checks, can you refresh 
your recollection ? 

A. Yes, I can. It was February, February of 752. 

Q. Ialso hand you Exhibit 6 already introduced 
in evidence. Now, Exhibit 6 bears the date Febru- 
ary 21? A. Right. 

Q. Then, prior to that time did you talk with 
Mr. Pierce about more stock of the Racing Asso- 
ciation ? 

A. I can’t reeall whether I did or not unless I 
did it—I know, it could have been a follow up to 
our first conversation when I met him in Las 
Vegas. It could have been that I talked to him sep- 
arately about this. [ can’t remember now. 

Q. Do you recall having had any conversation 
with Mr. Pierce about the price of stock or what 
you would pay for stock if he got it for you? 

Mr. Sobieski: Object on the grounds leading and 
suggestive. [288] 

Q. (By Mr. Tucker): When was that conver- 
sation ? 

Mr. Sobieski: May I have a ruling? 

Hearing Examiner: The objection is overruled. 

Q. (By Mr. Tucker): When was that? 

A. That must have been in February because the 
stock was not very stable in the first transactions 
that took place but it finally settled to $5.00 or $6.00 
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a share. That was the price that was prevalent at 
that time. 

Q. Where did you get that information? 

Mr. Sobieski: Objected to as calling for a con- 
clusion of the witness. 

Mr. Tucker: J am asking where he got the in- 
formation. He certainly knows where he got it if 
he can remember. 

Hearing Examiner: Objection overruled. 

The Witness: That talk on the street in Las 
Vegas was $6.00 a share. 

Q. (By Mr. Tucker): You talked with Mr. 
Pierce about price? A. Yes, that’s right. 

Q. Did he say anything to you about it? 

A. Yes. 

Mr. Sobieski: Objected to as leading. 

Frearing Examiner: Overruled. [289] 

Mr. Sobieski: There is no foundation, no place 
nor time nor anything else. Certainly we have to 
have a foundation. 

Q. (ByMr. Tucker): When did .yougtaliie yg 
him about that? 

A. TI talked to him on the first trip I met him. 
It was in November. 

Hearing Examiner: November of what year? 

The Witness: 1991. 

Q. (By Mr. Duecker): Ionotiee the» first jue 
chase was of common stock? A. That's righ® 

Q. Did vou ever talk with him about the price 
of units? A. Yes. 

Q. When was that? 
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A. That was in November. 

Q. What did he say to you then? 

Mr. Sobieski: May I ask who was present at this 
next conversation ? 

Mr. Tucker: I think he’s already testified as to 
the November conversation. 

The Witness: Mr. Ramlos and Mr. Pierce and 
myself. 

Mr. Sobieski: Where was that conversation ? 

The Witness: Thunderbird Hotel. 

Mr. Sobieski: When? 

The Witness: It was in November, 1951. [290] 

Q. (By Mr. Tucker): Did Mr. Pierce then say 
anything to you about the price of units? 

A. Yes. 

Mr. Sobieski: Objected to on the ground leading 
and suggestive. 

Hearing Examiner: Overruled. 

Q. (By Mr. Tucker): Did he say anything 
about the price of the common stock at this time? 

A. No, he did not, as I recall. 

Q. What was then said about the price of units? 

A. $6.00. 

Q. With respect to Exhibit 6 and prior to the 
receipt by you of Exhibit 6, did you have any con- 
versation with My. Pierce about further purchase 
of stock in the Association at or about that time? 

A. Mr. Tucker, which is Exhibit 6? 

Q. The yellow one dated February 21. 

A. I see. Oh, yes, I talked to him. 


tos John Pierce vs. 


(Testimony of William E. Fox.) 

Q. When and where did you talk to him, to the 
best of your recollection ? 

A. I think, I know I talked to him on long dis- 
tance over the phone. 
About when was that? [291] 
It might have been along in June. 
I was referring to at or about February 21. 
You mean regarding this? 
Regarding that. 
Well, I must have talked to him a few days 
before February 21. 


>OPOPO 


Q. Can you recall specifically ? 

A. I can’t, Mr. Tucker. That’s three years. 

Q. Well, when you received this letter, Exhibit 
6, did that come as a surprise to vou? 

A. No request had been made for that stock for 
My. and Mrs. Coffey. 

Q. That refers to some stock for you, also? 

A. That’s right. No, that was no surprise because 
I had left the idea, I guess, I wanted to appropriate 
twelve, fifteen thousand dollars as an investment in 
the Racing Association. 

Q. In stating that to Mr. Pierce did you indicate 
the price that you were willing to pay? 

A. Well, there was only one price. 

Mr. Sobieski: Objected to as leading and sug- 
gestive. 

Hearing Examiner: Overruled. 

The Witness: All I ever heard, IT think I bought 
one little lot at, a small amownt at $5.50 but the 
going price was $6.00, [292] 
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Hearing Examiner: Where did you learn the 
going price from? 

The Witness: From the people around the Thun- 
derbird and people on the street and people there 
where we stayed. 

Hearing Examiner: Did Mr. Pierce say any- 
thing about the price? 

The Witness: He corroborated the price. 

Q. (By Mr. Tucker): Did you inform Mr. 
Pierce anything about your willingness to pay that 
price? 

A. Well, he went ahead and bought the stock. 
I must have said yes, I must have said it was all 
right because the stock was purchased for me. 

Q. Can you recall that prior to February 21, 
1952, that that price had been discussed with Mr. 
Pierce? A. Yes, it had been. 

Q. Was this in connection with your indication 
of how much you were allocating to invest ? 

A. That’s right. 

Q. Was that price related to unit or preferred 
shares or common shares? ave Usa 

Q. Exhibit 6, the letter of February 21, refers 
to certificate of stock having been delivered to the 
bank and did you go to the bank and pick up the 
certificate from the bank? [293] 

A. I, certificates were left in the bank. I did go 
over and write them a check. 

Q. Can you recall whether there were certificates 
for both preferred and common shares? 

A. In the first lot, it seems to me as I remember 
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now, in the first lot there were no preferred shares. 

@. That was in November? 

A. That’s right. In the second lot, there were 
units of common and preferred. 

Q. What did you do with units of preferred 
stock ? 

A. They were sent in and transferred, that is, ex- 
changed for the new stock which is issued. 

Q. You refer to the reorganized company, you 
sent those in for stock of the Jockey Club? 

A. That’s right. 

Q. So you don’t have possession of those any 
more ? A. No. 

Q@. Handing you a stock certificate bearing the 
number 10591, can you reeall whether or not that is 
the certificate for the common shares that went to 
the Bank of America in connection with the letter 
of February 21, 1952, and in that connection, I di- 
rect attention to the fact that there’s no date on the 
certificate ? 

A. That is what makes it difficult, Mr. Tucker. I 
ean’t recall when I received this. [294] 

Q. You notice the letter of February 21, 1952, 
refers to 400 shares of common stock ? 

A. Is that—it’s the only 400 shares I received, 
isn’t that it? I think so. 

Q. Do you have any other certificate for 400 
shares ? A. I don’t think so. 

Q. If I may direct your attention to the faet 
that Exhibit 5 heretofore introduced in evidenee, 
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on the page captioned ‘‘Prepared from Jour- 
nal y 

Mr. Sobieski: Object. This is not a proper ques- 
tion to this witness. 

Mr. Tucker: I think the objection may be well 
taken. 

Q. (By Mr. Tucker): You have no other cer- 
tificates for 400 shares ? 

A. I don’t think so, I don’t recall. 

Mr. Tucker: Without putting the certificate in 
evidence, I submit to counsel for examination. 

Mr. Sobieski: I stipulate the certificate need 
not be put in evidence and counsel has produced a 
certificate as he has described. 

Mr. Tucker: A certificate bearing no date bear- 
ing number 10591 for 400 shares of common capital 
stock of Las Vegas Thoroughbred Racing Associa- 
tion. 

The Witness: One of those which is on the bot- 
tom 

Mr. Sobieski: I object to that as a commentary 
statement. [295] 

Mr. Tucker: That will come up. You go right 
ahead and tell me. 

Hearing Examiner: I notice Commission's Fx- 
hibit 6, the letter from Mr. Pierce to Mr. Fox, Fehb- 
ruary 21, 1952, which is in evidence makes a refer- 
ence to the issuance of certain stock to the names 
of Allen Coffey and Marie Coffey. Is there any tes- 
timony as to who those people are? 

Q. (By Mr. Tucker): Will yeu explain that? 
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A. May I have that $500.00 check there, Mr. 
Tucker? Mr. and Mrs. Coffey are bosom friends of 
Mrs. Fox and I and they wanted to invest a little 
in the Racing Association and she gave me $500.00 
to buy stock when I went up there. 

Hearing Examiner: Where? 

The Witness: To Las Vegas. There didn’t seem 
to be any available at the time and I held her money 
for a month or two and then I gave her a check. I 
wasn’t able to get it so I gave her my check back 
for the money she had given for the stock. They 
are friends of mine who live in South Gate. 

Mr. Tucker: Now, the check that we have been 
talking about, that the witness has been referring to, 
I would like to reserve it for the witness, so 1f ecoun- 
sel will stipulate, we’d like to give the main features 
of the check into the record as follows: The check 
IT now refer to is not the check about the. Coffey 
transaction but the check that he referred to in [296] 
connection with the letter of February 21. That 
check is dated February 29, 1952, No. 2748, in the 
sum of $3,000.00, signed by William E. Fox, and 
payable to the Bank of America. That is the check 
we have been talking about, is it not, from Mr. Fox. 

Hearing Examiner: That represents the pur- 
chase of how many shares ? 

Mr. Tucker: That represents the purchase of 
what? 

The Witness: Five hundred shares. 

Q. (By Mr. Tueker): Shares or units? 

A. Units. 
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Q. Now, I notice this certificate for common 
shares that we have been talking about was for 400 
Shares and did they, what became of the other 100 
shares of that 400 of the 500 units? 

A. Well, as I recall, Mr. Tucker, this was 500 
units here, I don’t know, I don’t reeall that I bought 
any preferred stock separate from the units. 

Oh, here it is, here it is, it was given to Mr. and 
Mrs. Coffey, see. He evidently had 500 units. He 
must have given me 500 preferred and 400 common 
and Mr. and Mrs. Coffey 100 common. 

Q. That accounts for the entire purchase price 
of $3,000.00 evidenced by the check to which we 
have referred? [297] A. That’s right. [298] 


* * * 


Q. After your purchase of shares in February, 
did you buy any more stock of the Las Vegas Thov- 
oughbred Racing Association through Mr. Pierce? 

A. In March. 

Q. In what year? ae agaZ: 

Q. Do you have a check that evidences that 
transaction ? A. That’s right. 

Q. What is the date of the check, to refresh 
your [305] recollection ? A. March 28, 1952. 

Q. Shortly before that time, did you have any 
talk with Mr. Pierce about getting additional units 
or stock? fee lecam t recall, 

Hearing Examiner: When, March of 1952? 

The Witness: March of 1952. 

Hearing Examiner: Tell us the circumstances 
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surrounding that. 

Mr. Tucker: For the purpose of refreshing the 
witness’ recollection, did you go to Las Vegas in 
March of 1952? 

The Witness: I hope this is right, we were there, 
the last trip on the birthday of Mrs. Ramlos. I’m 
inelined to believe that was in March. 

. “By Ma. Tucker): Of 19527 

A. I think so. 

Q. You do recall making the trip with Mrs. 
Ramlos? A. That’s right. 

Q. Did you talk with Mr. Pierce at that time 
about buying more stock? A. That's qigie 

Q. Can you recall as nearly as you can what that 
conversation was, telling us, first, where it was? 

Hearing Examiner: Just your best recollee- 
tion. [306] 

The Witness: I think Mr. Ramlos and I got in 
the car and went down to Pierce’s house to get the 
information as to whether there was any stock 
available. 

Q. (By Mr. Tucker): Who was present when 
you went to his house ? 

A. As TI reeall, he and I and Mr. Ramlos. 

Q. Do you recall the conversation at that time? 

A. Wasn’t very much. I was only there a minute. 

Q. Can you recall what you said and what Mr. 
Pierce said ? 

A. We wanted to know whether or not some 
stock was available and he thought there would be. | 

Q. Then, did you talk with him any further 
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about stock in this company between then and the 
date of this check on March 28, 1952? 

A. As near as I can recollect, Mr. and Mrs. 
Ramlos and myself were invited to dinner that night 
by Mr. and Mrs. Pierce at the Thunderbird. I think 
that is the night we were entertained there. Of 
course, we did talk about the race track and the 
stock. I could be wrong on that but I think that 
was the time. 

Q. When you and Mr. Ramlos talked to Mr. 
Pierce at Mr. Pierce’s house at that time. can you 
recall whether there was any discussion at that time 
about price? A. The price was £6.00. 

Q. You have produced this check dated March 
28, 1952. [3807] Can you tell us the circumstances 
under which that check was issued, where it was 
issued ? 

A. That was issued in my store and the stock 
was delivered to me at my store. It did not go to 
the bank. 

Hearing Examiner: Your store is in South 
Gate? 

The Witness: South Gate. 

Hearing Examiner: By whom? 

The Witness: Mr. Pierce. I think this is, one 
of them was delivered to me and I think that is the 
batch. 

Q. (By Mr. Tucker): You have produced here 
two certificates for common stock, Nos. 10611 and 
10612. Are those the certificates that were delivered 
to you? 
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A. That is part of it, yes, sir. I think, I’m posi- 
tive in saying that that was delivered to me. 

Q. These certificates were both common shares, 
did you also receive certificates for preferred 


shares ? A. That’s right. 
Q. So that together with common shares they 
made units? A. That’s right. 


Q. And you received the same number of pre- 
ferred shares as you did of the common shares? 

A. As I remember, that’s correct. The only com- 
mon shares which came separate was the first lot 
which were sent to me from Las Vegas and the ones 
which came to Mr. and Mrs. Coffey. [808] 

Mr. Tucker: With consent of counsel, I may 
read this into the record so that Mr. Fox may 
keep it. 

The check referred to is No. 2606 on the Bank 
of America, March 28, 1952, payable to John 
Pierce’s order in the sum of $1,460.00, signed by 
William E. Fox, endorsed by John Pierce, for iden- 
tification, a Fred A. Smith by endorsement guar- 
anteed. 

Q. By Mr. Tucker): Is the check evidencing 
that transaction ? 

A. That seems to be it, yes. 

Q. Now, this evidences 400 shares of the com- 
mon stock and ten shares of the common stock? 

A. As T reeall, I had some money in my pocket 
and I gave him some cash and the cheek was to 
make up the balance, $1,460.00. 

Q. So the additional price was paid by 
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A. Cash. 

Q. Instead of check? 

A. That’s right. I think that it was on one ocea- 
sion. I’m quite sure that was the occasion. 

Q. Did you subsequently buy some other stock 
of the Las Vegas Thoroughbred Racing Association 
from or through Mr. Pierce? 

A. What was the date of that one, March? 

Q. This was in March. 

A. Seems to me there was one other transaction. 

Hearing Examiner: We have March, 52, 
now? [309] 

The Witness: That’s right. 

Q. (By Mr. Tucker): You have produced here 
a stock certificate and a check, do those aid you in 
refreshing your recollection? 

A. That was, I bought some in July. The check 
is dated July 15, amount of $2,050.00. That seems 
to be the next transaction. 

Q. In conection with the—this July, ’52, can 
you recall how many shares were bought and the 
price of the shares at that time? 

A. No, I couldn’t, My. Tucker. No, I couldn’t. 

@. By the way, where was that stock delivered ? 

A. Mr. Tucker, I can’t recall. I think one of 
those batches was delivered to my store. 

Q. In addition to the March transaction to 
which you have testified ? 

A. I’m not sure which one it was, whether it 
was March or this one but one of those batches was 
delivered to me at my store. 
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Q. Can you recall whether you purchased any 
stock or received delivery of any stock subsequent 
to July of 1952? 

A. Yes. Yes, dated October 11, 1952. 

Q. Can you recall when you received that certifi- 
eate or how you received that certificate ? 

A. No, I ean’t. I don’t have a check covering 
that [810] amount of stock. I might be able to find it. 
I don’t have a check that corresponds to that 
amount of stock. 

Q. Did you receive preferred stock matching this 


certificate ? A. I’m sure I did. 
~Q. And that you turned in, did you, on the ex- 
change? A. What’s qght. 


Mr. Tucker: The certificate that the witness has 
produced here to which reference has just been 
made, in heu of being introduced in evidence, is de- 
seribed as Certificate No. 10696, transferred Octo- 
ber 11, 1952, made out in the name of William E. 
Wox and Sexon Rosson Fox for 1540 shares of the 
common capital stock of Las Vegas Thoroughbred 
Racing Association. 

Q. (By Mr. Tucker): Referring to this certifi- 
eate bearing the October date to which you have 
testified, ean vou recall what the price was for the 
units ? A. $6.00. [811] 


* * on 


Q. Before recess, Mr. Fox, vou testified that vou 
have an obligation owed you by Mr. Pierce and that 
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you have been handling that, together with another 
obligation owed to some other people? 


A. Right. 
Q. Did you identify the other people as M1. and 
Mrs. Ramlos ? A. Right. 


Q. Can you tell us how much was due on the 
obligation to you as of October 25th last past? 

Mr. Sobieski: Your Honor, I object on the 
ground there is no showing there was such an obli- 
gation. 

Hearing Examiner: There should be a showing 
there was and the questions and answers have only 
been obtained for the record which are germane or 
material to the new issues, apparently, which the 
amendment to the order anticipates and [328] can 
only remain in the record if the amendment is au- 
thorized by the Commission. 

The Witness: I think the record will show that 
I testified that was $1375.00. I verified it as $1325.00. 

Mr. Sobieski: I move the answer be stricken, 
Your Honor. I thought I made an objection that 
there was no showing originally what the obligations 
were and I think the conclusion shouldn’t follow 
unless there was an obligation and what it was. 

Hearing Examimer: You ean bring that out on 
cross-examination but, at the same time, I think the 
basis of the obligation has been shown now to estab- 
lish that there is an obligation. 

Q. (By Mr. Tucker): Does Mr. Pierce owe you 
any money ? A. Yes. 

Q. How long has he owed it to you? 
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A. About two years. 

Q. What was that money for? 

A. Part of it was for $325.00 for stock that I 
paid him for that he didn’t deliver and part of it 
was a loan. 

Q. Did you have any conversation with Mr. 
Pierce about the stock that he didn’t deliver? 

A. Yes. 

Q. What was the conversation and who was 
present when you talked with him? [3829] 

A. I just think he and I at the time. He prom- 
ised to send the stock and take care of them. 

Q. When was that conversation as best you can 
recall ? 

A. I will have to look at those dates there. That 
was 1n March, 1952. 

Q. Are you sure of that, Mr. Fox, will you look 
at your material there? 

A. Either March or July, either March or July. 

Q. What was the conversation you had with Mr. 
Pierce at that time whether it was March or whether 
it was July? 

A. Well, the matter was brought up, I had given 
him more money than what the stock was worth 
when it was delivered. 

Did you eall that to his attention? 
iY Gas 

What did he say? 

He said he would send it to me. 
Send you what? A. Stock. 
Did you receive it? Ap waNo. 


SOP oPro 
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Q. Did you talk with him subsequently ? 

A. Yes. 

Q. What did he say about it? 

A. As soon as he eould. 

Q. When was that? [330] 

A. Several times as brought out by the letters 
there. 


Q. That relates to a matter of fact. What does 
that have to do with $325.00 you mentioned a few 
minutes ago? 

A. That $325.00, that is what I overpaid him for 
stock, as [ remember it. 

Q. Did you talk to him about getting back the 
overpayment? 

A. No, he was to send it to me in stock. 

Hearing Examiner: Well, now, is the reeord 
elear on the overpayment? For what stock? 

The Witness: On the stock which was purchased 
either July or Mareh of 1952. 

Hearing Examiner: Is that the Racing Asso- 
ciation stock ? 

The Witness: Racing Association stock. 

Mr. Sobieski: I would lke to inquire what para- 
graph of the hearing order this subject is directed 
to. 

Mr. Tucker: Right now I am trying to go back 
to the method of ineurring this obligation. The wit- 
ness said Pierce owed him some money and that was 
malt of it. Now, I’tr trying to find out how the 
money gets into this arrangement that he just now 
said had something to do with stock. 
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Mr. Sobieski: Is this directed to Subpara- 
eraph E? 

Mr. Tucker: It’s directed to Subparagraph E in 
part and directed to the proposed new amendment 
in part. 

My. Sobieski: Subparagraph E is the latest 
amendment. [331] Is it now contended that the 
$375.00 that is referred to in Subparagraph E is 
a variance and what you mean is $325.00? 

Mr. Tucker: The witness had said that the figure 
$375.00 was erroneous and $325.00 is the amount, as 
I understand. 

Mr. Sobieski: Then is it your contention that 
the, then, do vou admit that the order for hearing 
in stating $375.00 is erroneous ? 

Mr. Tucker: All I can go by is what the witness 
testifies to and if there is a variation from the vei- 
sion in the order, then, it will speak for itself. 

Mr. Sobieski: That is what I wanted to find out 
about. . 

Q. (By Mr. Tucker): A moment ago you said 
that Mr. Pierce owed you an indebtedness of $325.00, 
is that right? A. Right. 

Q@. And I asked you what it represented and 
you said it represented some money loaned and 
some money that you had coming back from over- 
payment on stock? 

Mr. Sebieski: Objected to. I think the question 
is complex and compound and covers grounds al- 
ready asked and answered. 

Mr. Tucker: I’m bringing the matter to the at- 
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tention of the witness in order to see if we can get 
an explanation of the transaction. 

Mr. Sobieski: I suggest the witness and not 
counsel [332] testify. 

Hearing Examiner: You can summarize it if 
you want to. 

Q. (By My. Tucker): At the present time does 
Mr. Pierce owe you the stock or does he owe you 
the money ? A. He owes me the money. 

Q. Then, at what point did you reach any econ- 
clusion with Mr. Pierce about him owing you money 
instead of stock? 

A. I think that was in April of this year. The 
letter there will definitely state, I think, it was 
April 31 or April 30. 

Q. What was your discussion, what did vou say 
and what did Mr. Pierce say at the time of that 
conversation ? A. He agreed. 

Mr. Sobieski: May I object on the ground there 
is no foundation laid as to the conversation and I 
think I shouldn’t have to make such objections. 

Q. (By Mr. Tucker): Who was there? 

A. It was done by long distance and by letter, 
Mr. Tucker. 

Q. Did you have a long distance telephone con- 
versation about it? A. Yes. 

Who did you talk to? 

Mr. Pierce and Mrs. Pierce, too. [833] 

When was that, as near as you can recall? 
Well, it was probably April of this year. 


> Ore 


174 John Pierce vs. 


(Testimony of William E. Fox.) 

Q. Can you tell us what was said in that con- 
versation ? 

A. Well, they agreed to send me the $325.00 and 
$100.00 a month on the balance. 

Q. At that time did he owe you any other 
money in addition to the $325.00? 

Mr. Sobieski: Objected to as calling for a con- 
clusion of the witness, leading and suggestive. 

Hearing Examiner: I think he can answer 
whether he owes any additional money. 

Q. (By Mr. Tucker): The question was ad- 
dressed to the time of that conversation. 

A. At that time it was $1325.00 and $325.00 was 
their arrangement and I accepted it for payment on 
the debt plus $100.00 a month after that. 


Q. On the balance? A. Right. 

@. And that made the balance then how much 
at that time? A. $1000.00. 

Q. So that as of April last past the net amount 
owed to you was $1000.00? A. Right. 

Q. How much has been paid on that since that 
date? [334] A. $250.00. 


Q. When was the last payment made? 

A. August, I guess it was July. 

Q. So that as of October 26 last past, how much 
did he owe you then? 

A. $1000.00 less $250.00 which would be $750.00. 

Q. Were you handling this Ramlos account with 
Mr. Pierce in April? A. Yes. 

Q. What was the amount of that? 
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Hearing Examiner: What do you mean by 
‘‘were you handling’’ it? 

Q. (By Mr. Tucker): Well, what was the ar- 
rangement on that? 

A. The arrangement was a check of $100.00 
would come. 

Q. No, I mean—all right, I will go back. 

Did you discuss with Mr. Pierce an obligation 
that he owed to Mr. and Mrs. M. C. Ramlos? 

po Yes. 

Q. When did you discuss it with him first? 

A. At the same time, in March that the matter 
was taken up regarding what he owed me. 

Q. What was that conversation, was that on this 
telephone conversation ? 

A. That’s right. [835] 

Q. What did you say and what did he say about 
that? 

A. I reminded him of the indebtedness and he 
said, yes, he realized it and, also, said he realized 
he owed Mr. and Mrs. Ramlos. 

Q. How much? 

A. Ican give you a rough estimate on it, $635.00. 

Mr. Sobieski: I move the rough estimate be 
stricken since Mr. Ramlos is going to be the next 
witness. I don’t see any reason for this man to guess 
in circumstances like that. 

Hearing Examiner: When you say ‘‘a rough es- 
timate,’’ what is the basis, did you figure it your- 
self or did Mr. Pierce tell you, which? 


176 John Pierce vs. 


(Testimony of William E. Fox.) 

The Witness: They handled, she drew up a note 
and it’s between $600.00 and $700.00. 

Hearing Examiner: Who do you mean, “‘she’’? 

The Witness: Mrs. Ramlos. 

Hearing Examiner: You didn’t talk to Mr. 
Pierce about this, did you? Did you talk about the 
amount owed ? 

The Witness: I don’t think so, about the total 
amount, no. 

Mr. Sobieski: Will my motion to strike he 
granted, Your Honor? 

Hearing Examiner: Yes, certainly, a rough esti- 
mate is a conclusion on Mr. Fox’s part. 

Q. (By Mr. Tucker): How far the estimate is 
off one way or the other 

My. Sobieski: I object to the question asking 
him to [336] estimate particularly since this wit- 
ness is going to be on later on and we are wasting 
time and encumbering the record going into it in 
this round about way. 

Hearing Examiner: Any conversation, Mr. Fox, 
which you and Mr. Pierce had, tell us about that. 

The Witness: He told me he owed them between 
$600.00 and $700.00. 

Hearing Examiner: Did he say that? 

The Witness: Yes. 

Mr. Sobieski: Object to that. 

Hearing Examiner: I just never know what the 
answers are going to be. Any conclusions will go 
out but any statement of fact, as such, stays in. 

Mr. Tucker: This is a statement by the de- 


fendant. 
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Hearing Examiner: He just said that. It’s in so 
far as the record is concerned. When Mr. Pierce 
makes a statement to Mr. Fox, that certainly can 
stay in the record. 

Mr. Sobieski: J object to that as hearsay, im- 
proper 

Hearing Examiner: That objection has no basis, 
in fact, that I can see. 

Mr. Fox, lawyers are entitled to object and it’s 
their duty, as a matter of fact, to represent the 
clients, but, to lavmen it very often is confusing 
so you just bear with us while we resolve the legal 
technicalities. [3837] 

Q@. (By Mr. Tucker): In this conversation at 
that time in which this indebtedness from Mr. 
Pierce to the Ramlos was mentioned, what else was 
said about it? 

A. He promised to send the money right away 
which he did. 

Q@. What money? 

A. The $100.00 per month. 

Q. All right, now, what was said about the ar- 


rangement? 

A. 50.00 of that was to go to me and $50.00 to 
her each month. 

Q. Did Mr. Pierce then tell vou that he would 
pay $50.00 a month on the Ramlos account and 
€50.00 a month on the Fox account to you? 

A. That’s right, until it was all cleared up. 

Q. Now, you have testified that he made certain 
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payments to you, five of them. Did he make any pay- 
ments to you on the Ramlos’ account ? 

A. Well, the amount came in one check, Mr. 
Tucker. 

Q. Each month? 

A. I eashed the check and gave Mrs. Ramlos 
$50.00. 

Q. How much a month of, what was the whole 
eheck for each month ? A. $100.00. 

G. So that you were sent monthly checks of how 
much each ? A. $50.00 each. 

Q. Following that arrangement? [338] 

#. That’s right. 

Q. How many checks of $100.00 apiece did you 
receive under that arrangement? A. . Fine 

Q. Was it from those checks you got your $250.00 
vou testified to? A tie lite 

Q. And then the balance out of those checks 
being $250.00 went to whom? A. Mrs. Ramlos. 

@. Have any payments been made to you on ac- 
count of either your own obligation or the obligation 
of the Ramlos’ owed by Mr. Pierce since the last 
payment vou have testified to? 

A. No. He called me up in September. 

Hearing Examiner: Who is this, now? 

The Witness: Mr. Pierce called me in September 
and told me he hadn’t sent me any money and I told 
hin, veminded him. He said this wouldn’t happen 
again, he said he would send some right away and 
take care of the past month. Never got it. [339] 
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Cross-Examination 
By My. Sobieski: 


Q. Mr. Fox, do you recall testifying earher to- 
day that [861] in April of 1954 you made an ar- 
rangement with Mr. Pierce whereby he would pay 
$325.00 then and $100.00 a month on the balance? 

A. Pay $100.00 a month then until he had paid 
me. 

Q. Do you recall having testified that? 

A. I gave that with qualifications, sir, as best I 
could remember, do vou recall? Those things, it’s 
very difficult, sir. It turns out here that that $325.00 
was paid in August, and I had been hounding him 
for the rest of it—yes, August 22, and finally, on 
March 31, March 23, the effect was reached whereby 
he would send me $100.00 a month, that is, $50.00 
for me and $50.00 for Mrs. Ramlos. [862] 


* % *% 


Redirect Examination 
By Mr. Tucker: 


Q. Is any money owing to you or to Ramlos se- 
cured by mortgage on Pierce’s house or their auto- 
mobile ? A. No. 

Hearing Examiner: Or anything else? 

The Witness: The only thing. have two cheelss 
totaling a [395] thousand dollars and Mrs. Ranilos 
will tell you what she bas. 
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Hearing Examiner: When did you run those 
checks through the bank? 

The Witness: A couple years ago. 

Hearing Examiner: You deposited the checks to 
your account and what happened? 

She Witness: Came hack. 

Hearing Examiner: From where? 

The Witness: Las Vegas marked no finds. 

Q. (By My. Tucker): Did you receive some as- 
slignment, an assignment of some kind of lease or 
patent application or something of that sort on land 
from Mr. Pierce? A. Yes, I did. 

Q. You have that here? 

A. Yes, but it is not collateral, can’t be offered 
as collateral. It so states right on the lease. 

Q@. Will you get it out and teil us what you have 
reference to? 

Hearing Examiner: In other words, I think we 
have reached the time, now, where we want to find 
out whether this is in full satisfaction of the debt. 

The Witness: This is a government form, home- 
stead form. 

Q. (By My. Tucker): And will you read from 
the part of it which says that [896] it can’t be used 
for collateral ? 

Hearing Examiner: You are really asking him 
x sort of legal question now. 

The Witness: It’s printed right here. 

My. Sobieski: We have here a man who is fa- 
militar with Nevada law. If there’s a legal question, 
he can testify to that. 
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Hearing Examiner: I think it’s a legal question. 

Mr. Sobieski: I object to the question on the 
grounds it calls for a legal conclusion of a witness 
who is not qualified. 

Mr. Tucker: The document referred to by the 
witness which purports to be a Department of the 
Interior, Bureau of Land Management Form 4776, 
Lease Under Small Tract 5869, in which the Bureau 
of Land Management leases to Mr. John Pierce cer- 
tain described lands to be used for homesite and it 
is dated December 11, 1950, purporting to be signed 
by the United States of America, title and so forth, 
and John Pierce as lessee. 

Is that the document to which you refer? 

Hearing Examiner: Did that come into your pos- 
session ? 

The Witness: He sent it to me. 

Hearing Examiner: Did you ask him to send it 
to you? 

The Witness: No, I did not. I asked him to give 
me something that would guarantee payment of the 
bill. 

Hearing Examiner: When was it sent to you? 

‘The Witness: A couple years ago. 

Hearing Examiner: Now, you see, Mr. Tucker, 
I don’t know, [397] I mean, if there is an outstand- 
ing obligation or not, I don’t know. 

Q. (By Mr. Tucker): Was that sent in pay- 
ment of the obligation or security of the obligation ? 


182 John Pierce vs. 


(Testimony of William E. Fox.) 

A. Offered as security for the obligation but this 
is not, cannot be offered as collateral. 
~ Mr. Sobieski: Object to the last statement as a 
conclusion of the witness and voluntary and not re- 
sponsive to the question. 

Hearing Examiner: If he knows it can’t be 


offered as collateral 

Mr. Tucker: The witness explained to me why 
he thinks so. 

Hearing Examiner: Really, whether this is col- 
lateral or can be used as collateral or was accepted nm 
lieu of the debt, I don’t know, you see. You raised 
a question here. 

Mr. Tucker: I asked a direct question whether 
it was given in payment or as collateral and the 
answer was given as security. 

Hearing Examiner: You are asking the ques- 
tions. Ask him the question if this was to satisfy 
the debt. 

Q. (By Mr. Tucker): Was this given to you to 
satisfy and pay off that debt? A. No. 

Q. What was it given for? 

A. As collateral to guarantee payment of the 
debt. [898] 

Hearing Examiner: In that respect, well, is this 
the thousand dollars which Mr. Fox speaks of here, 
the item of deficiency in the application for regis- 
tration ? 

Mr. Tucker: Right. 

Hearing Examiner: Have you got one or haven’t 
you? Js it deficient or not? 
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Mr. Tucker: I’m getting to that. I have been 
giving the testimony. Yes, it is. I have the file right 
here, File 83811. 

Hearing Examiner: Actually, is there any thou- 
sand dollar deficiency, actually any item misrepre- 
sented ? 

Mr. Tucker: I intend to introduce this into the 
record. I haven’t gotten to that point yet. 

Hearing Examiner: What? 

Mr. Tucker: A copy of File 83811, the applica- 
tion filed in this proceeding. 

Hearing Examiner: You don’t have to produce it 
in the record. It can be made part of the proceed- 
ings by reference but, again, if that provides, or if 
his answer given in the application for registration 
says he has no debts, now, in effect, is that a debt, I 
don’t know. 

My. Tucker: Mr. Fox testified Mr. Pierce 
owes 


Hearing Examiner: We have high regard for 
what Mr. Fox says but he is not a lawyer and he 
savs the debt, is in effect, not satisfied, but whether 
it’s been satisfied is a legal question. [399] 

Mr. Tucker: It seems to me that is a matter of 
defense. He testified and stated there’s a debt owing 
to him. | 
1 Hearing Examiner: Mr. Fox says that and ac- 
cepted an assignment of a lease in payment of the 
debt; well, that is a different question. 

Mr. Tucker: He testified he has not. 

Hearing Examiner: Was there any letter ac- 
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companying this lease to which we have been refer- 
ring from Mr. Pierce to you? 

The Witness: May I read this letter? 

Hearing Examiner: Let me look at it. Is this 
letter in evidence ? 

Mr. Tucker: No. 

Hearing Examiner: I don’t think T have any 
business seeing it. As a matter of fact, until we get 
to the point of what’s what, I’m not approving or 
disapproving this as the case may be. I’m just try- 
ing to clear up some uncertainties. 

@. (By Mr. Tucker): When did he send you 
this lease ? A. A couple year's ago. 

Q. How long ago? A. A couple years ago. 

Q. You referred to a certain letter. Was that 
letter written to you or was that letter written to 


your attorney? A. To my attorney. 
Q. Wasit written before or after that lease came 
into [400] your possession ? A. Written 7a 


Q. How long after? 

A. Mr. Tucker, that is a hard question. Quite 
some time. 

Hearing Examiner: Did you accept the lease 
which was sent you in heu of payment? 

The Witness: No, I didn’t. 

Hearing Examiner: Did you write Mr. Pierce a 
letter or see him and tell him that you didn’t? 

The Witness: 1 have told him that it cannot he 
offered as collateral. 

Hearing Examiner: Have vou tried to collect 
that thousand ever since that? 
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The Witness: Many times. 

Hearing Examiner: The thousand dollars repre- 
sented by the checks of $700.00 and $300.00, is that 
it? 

The Witness: That’s right. 

Hearing Examiner: Did you redeposit those 
checks in the bank since then? 

The Witness: No. 

Mr. Tucker: May I refresh your recollection to 
the fact that he did testify that he has received pay- 
ments totaling $250.00 this year on the obligation ? 

Hearing Examiner: Is that true? 

The Witness: That is true. [401] 

Hearing Examiner: I had overlooked that. 

The Witness: But those payments seemed to 
have stopped. 

Q. (By Mr. Tucker): How much does he owe 
vou now? A. $750.00 plus interest. 

Q. You have produced a letter dated November 
10, 1953, addressed to one Charles 8S. Buck, Attorney 
at Law, purportedly signed by John Pierce? 

mA Yes. 

Mr. Tucker: I have just showed it to counsel and 
My. Pierce and they examined the letter seut by Mr. 
Pierce. Is that acknowledged ? 

Mr. Sobieski: Well, it’s Mr. Pierce’s signature 
but I don’t think this witness has got any business 
testifying to it. 

Mr. Tucker: I will ask this letter be marked 


foenibit CX-29, 
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(The document referred to was marked Com- 
mission’s Exhibit No. CX-29 for identification.) 


Q. (By Mr. Tucker): This letter purporting to 
be a letter dated November 10, 1953, bearing what 
counsel states is the signature of John Pierce, how 
did you come into possession of this letter? 

A. My attorney turned it over to me. 

Hearing Examiner: To whom is it addressed? 

Mr. Tucker: It is addressed to his attorney by 
Mr. Pierce. The signature on the letter has been 
acknowledged and I [402] offer it in evidence. 

Mr. Sohieski: T object; competent, irrelevant 
and immaterial. 

Mr. Tucker: The question having come up about 
whether or not this lease is security is referred to in 
this letter specifically. 

Hearing Examiner: I think it may be received. 
T’m not sure that is conelusive one way or the other. 
It may be received for what it’s worth. 


(The document heretofore marked for identi- 
fication as Commission’s Exhibit No. CX-29 was 
received in evidence.) 


Mr. Tueker: It was brought up in view of the 
doubt von expressed about the matter. 

No further questions. 

Mr. Sobieski: ITs that offered for any other pur- 
pose ? 

Mr. Tucker: While that is the immediate pur- 
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pose, I don’t wish to be confined to that purpose. I’m 
putting it in evidence. 

Hearing Examiner: It’s in evidence for any pur- 
pose. 

Mr. Tucker: We will use it for any purpose for 
which I may want to use it. 

Mr. Sobieski: <After you received this lease a 
couple of years ago, you never returned it to Mr. 
Pierce, did you, Mr. Fox? 

The Witness: No. 

Mr. Sobieski: No further questions. [403] 


* % *% 


FERN W. RAMLOS 
was called as a witness, and having been first duly 
sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Tucker: 


Where is he at present 2 


Q. Your name is Fern C. Ramlos? 

A. Fern W. Ramlos. 

Q. And you are the wife of M. C. Ramlos? 
A. Yes. 

Q. Where do you live? A. Norwalk. 
Q. N-o-r-w-a-l-k? A. Right. 

Q. And you are married ? A. Yes. 

Q. And your husband is M. C. Ramlos? 

By. Yes. 

On 

A. 


Sacramento or Gridley. 
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Q. In what business is your husband [444] 
engaged ? 

He is in the rental of construction equipment. 

What kind of construction equipment? 

Tractors and bulldozers. 

How long has he been engaged in that busi- 
A. About five years. 

en he was so engaged in 1951? A. Yes. 

And in 1952? Ae Yes 

Are you also engaged in business? 

Yes. 

What kind of business are you engaged in? 

I have a beauty salon. 

Where is that? A. In South Gate. 

Are you acquainted with Mr. John Pierce, 

the See aden here? A. lam. 

Q. Have you and your husband had some secur- 
ity transaction with Mr. John Pierce? ke Wee 
When did you first meet Mr. Pierce? 

In November, I guess it would be, 1951. 
Where did you meet him? 

In Las Vegas. [445] 

Just generally what was the occasion on 


Ore Pp 
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W hich you met him? 

A. My husband and I were down there on a 
week-end trip and he went over to the office of the 
race track and he met him over there. 

That was your husband ? A. Yes. 
Did vou go along on that trip? A, BYa 
Did von go with vour husband to the office? 
f. No. I went back to the Thunderbird: 


7 QO 
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Q. However, during that trip, did you meet Mr. 


Pierce ? A. LTjust met him. 
Q. When after that was the next time you saw 
Mr. Pierce? A. The following March. 


Q. About what time in March was it? 

A. Around the 20th of March because I remem- 
ber we were there for my birthday. 

Q. On what date is your birthday ? 

A. The 20th. 

Q. Did you see My. Pierce on that trip? 

me Yes: 

Q. Were you present at any time on that trip 
when the purchase of any securities was discussed 
with Mr. Pierce? [446] A. Yes. 

Q. Can you recall when that was on that trip, at 
what stage of the trip? 

A. Well, I think it was practically the whole 
three days of the time they were talking about stock. 
And my husband and Mr. Fox were asking about the 
stock and decided to buy some more. All the time 
we were there that was the topic of our conversation. 

@. How long were you there at that time? 

A. Four days as I recall. 

Q. Did you see Mr. Pierce just once or off and 
on? A. We saw him every day. 

Q. Were you present at these conversations when 
your husband talked to Mr. Pierce about buying 
stock ? A. Probably part of the time. 

@. Now as near as you can recal!, wil! vou tell 
us what was said by either you or vony husband to 
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Mr. Pierce in your presence, or by Mr. Pierce, to 
either of you about this stock? 
A. Well, I would not now know exactly what was 
said. They were interested in buying stock and my 
husband wanted the combination stock. I think they 
ealled it ‘‘common unit stock.”’ 

But anything specific, I do not recall exactly what 
was said, other than talking about they thought it 
would be a good thing and that sort of thing. [447] 

Q. Were you present when your husband told 
Mr. Pierce that he wanted to get some of these 
units ? A. Yes. 

Q. Was that on that trip? A. Yes. 

Q. Now we have been referring to stock and to 
units. I don’t think we have mentioned the name of 
the company. What was the name of the company ? 

A. I think it was Las Vegas Jockey Association 
or Las Vegas Race Track. 

Q. Was it Las Vegas Thoroughbred Racing as- 
sociation ? A. That is the one, that is right. 

@. Do you recall whether prior to that time your 
husband had telephoned Mr. Pierce about stock of 
the company ? 

A. Yes, he had, just a few days after we came 
back. The previous November before that they had 
telephoned and he and Mi. Fox—— 

Q. Were you present when they telephoned ? 

A. J was in the house. 

Q. Did you hear the conversation ? 

A. No, not all of it. All T know was that they 
ordered, I think it was 1,100 shares. 
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Hearing Examiner: Who do you mean when you 
say ‘‘they’’? 

The Witness: My husband and Mr. Fox. [448] 

Q. (By Mr. Tucker): Do you recall whether 
between that time and the time in March when you 
went to Las Vegas, there was any other telephone 
conversation between your husband and Mr. Pierce: 
of which you have any knowledge? 

A. No, not to my knowledge. 

Q. At the time that you have testified to, the con- 
versation with Mr. Pierce, about an indication that 
your husband wanted to get some of this stock or at 
any time during that trip to Las Vegas, was any- 
thing said by Mr. Pierce about the availabilitv of 
stock ? 

A. By that do you mean was it hard to get or 
would he be able to obtain stock for us? 

Q. That is right. Can you recall what, if any- 
thing, was said about that? 

Mr. Sobieski: May I inquire as to which visit you 
are asking about now ? 

Mr. Tucker: March. 

Hearing Examiner: March of which year though? 

Mr. Tucker: 1952. 

The Witness: No, I do not remember anything 
about him saying he was unable to get it. Well, he 
said he could get us some, and I guess he went ahead 
and it was bought at the time. 

Q. (By Mr. Tucker): On that trip, did you 
make a purchase of stock? 

A. You are speaking of March now? £449] 
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Q. You and Mr. Ramlos on the March trip. 
Ay Ves. 
Q. And you have produced here a check dated 


March 22, 1952? A. Yes. 
Q. Is that the check that was given? 
A. Yes. 
@. At that time? A. Yes. 
Q. For that purpose? 
A. Yes, for 500 shares. 


Hearing Examiner: How many shares did you 
purchase, Mrs. Ramlos? 

The Witness: All of the shares you mean? 

Q. (By Mr. Tucker): There was a subsequent 
purchase ? A. ‘There have been two purchases. 

Hearing Examiner: Well, I mean does this rep- 
resent the first purchase ? 

The Witness: Yes, of 500 shares. 

Hearing Examiner: 500 shares? 

The Witness: Yes. 

Hearing Examiner: You gave a check in pay- 
ment of that for how much? 

The Witness: $3,000.00. [450] 

Hearing Examiner: This is March 22, 1952? 

The Witness: Yes. 

Q. (By Mr. Tucker): This is the check referred 
to? A. Yes. 

Mr. Tueker: The check referred to has heen 
marked Commission’s Exhibit No. CX-32. 


(Commission’s Exhibit No. CX-32 was 


marked for identification. ) 
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Mr. Tucker: I ask that it be admitted subject to 
substituting a photostatie copy, so that the original 
ean be returned to her. 

Ilearing Examiner: Do you want these old 
checks, Mrs. Ramlos ? 

The Witness: Well, he likes to keep them. 

Hearing Examiner: She has already testified to 
it. I don’t think it is necessary to have the check 
into evidence. 

Mr. Tucker: The check is No. 223 dated March 
22, 1952, on a branch of the Bank of America on 
Santa Ana Street. It is payable to the order of John 
Pierce in the sum of $3,000.00 signed M. C. Ramlos 
and writen above the signature of Mr. Pierce on the 
reverse side of the check is the following legend: 
‘*Payment in full for 500 units ‘500 com. 500 pref.’ 
in Las Vegas Thoroughbred Racing Association.”’ 


(Commission’s Exhibit No. CX-32 was re- 
ceived in evidence.) [451] 


Q. (By Mr. Tucker): You also have produced 
here, Mrs. Ramlos, a certificate No. 10608 for 4500 
shares of the common capital stock of Las Vegas 
Thoroughbred Racing Association issued in the 
name of M. C. and/or Fern W. Ramlos, stating 
down at the lower left-hand corner, dated March 
20, 1952, transferred March 25, 1952. 

Ts that the certificate for the common shares thet 
you purchased at that time? A. That is tight. 

@. And what hecame of the preferred shares in 
the units that accompanied those common shares ? 
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A. They were sent in when the other people took 
over the track. We sent these in to be changed and 
we got that new certificate you have. 

@. After the track was reorganized, you sent 
them in for the stock of the reorganized company ? 

A. Yes. 

Q. Is that your understanding? A. Yes. 

Q. When were these certificates, reflecting these 
500 shares of common and 500 shares of preferred 
stock, delivered to you and Mr. Ramlos? 

A. Well, within a week after they were pur- 
chased they were delivered to Mr. Fox. Mz. Ramlos 
and I were out of town [452] at the time and they 
were left with Mr. Fox. 

Q. Where was Mi. Fox? 

A. At his drug store. 

Q. In South Gate, California? A. Yes. 

Q. So that is how they came into your posses- 
sion? A. Yes. 

Q. And was that check for $3,000.00 that has 
been referred to as Commission’s Exhibit No. CX-32 
delivered on or about the date it bears? 

A. Yes, I think so. 

@. And where was that check turned over? 

A. To Mr. Pierce in Las Vegas while we were 
there. [453] 

% aS * 

Q. Is Mr. Pierce indebted to you and Mr. Ramlos 
at the present time? A. Wes 

Q. And was he indebted to you and Mr. Ramlos 
on October 26, last past, of this year? A. Wes: 
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Q. And at that time how much did he owe [458] 
you? 

A. You would mean October of last year? 

Q. Just last month. 

A. Oh, just last month. 

Q. Yes. 

A. Let us see. Well, it would be $250.00 less 
$627.00 if you can figure that out. 

Q. You mean $627.00 less $250.00? 

A. Yes, that is right. 

Q. And how long had that been owing? 

A. A little over a year. 

@. Are you familiar with the circumstances un- 
der which that obligation was incurred; how it came 
to be owing? A. Yes. 

@. Did you discuss it with Mr. Pierce; were you 
present when it was talked about with Mr. Pierce? 

A. Yes, part of the time. 

@. When was the last payment you received on 
account of that indebtedness, as best as you can re- 
eall? A. ‘Two months ago I think. 

Q. And that is an indebtedness that is being 
handled for you by Mr. Fox, as far as collection is 
concerned ? 

A. Well, Mr. Pierce had sent it to Mr. Fox, but 
Mr. Fox isn’t actually handling it for me. He sent 
it to Mr. Fox. In other words, he was sending $100.00 
and told Mr. Fox to give ine $50.00 and for him to 
keep $50.00. [459] 

Q. Now is that mdebtedness secured by anv 


196 John Pierce vs. 


(Testimony of Fern W. Ramlos.) 
mortgage on either Mr. Pierce’s house or on his 
automobile ? A. No. 

Hearing Examiner: Is the record clear as to 
what this indebtedness consists of ? 

Q. (By Mr. Tucker): How was that obligation 
incurred? What does it represent, Mrs. Ramlos? 

Mr. Sobieski: JI think the question is immaterial. 
We have not objected to the fact that the indebted- 
ness exists. 

Hearing Examiner: Well, that is a conclusion 
and if the conclusion is adequate, I will not press the 
point. 

Mr. Tueker: I have no objection of going into the 
question with the witness. 

Hearing Examiner: Well, if it is a matter of any 
embarrassment, if it is conceded we will drop it. 

The Witness: It is a personal matter. 

Q. (By Mr. Tucker): After the indebtedness 
was incurred, did you talk to Mr. Pierce about it? 

A. Yes. 

Q. And was there any discussion of how it was 
to be paid? 

A. Yes, he was going to pay $100.00 a month, 
$50.00 to me and $50.00 to Mr. Fox, so it would be 
$50.00 a month to [460] me. 

Q@. Were you present when that was discussed 
with Mur. Pierce? 

A. Well, it was over the telephone. He told me 
that he would send at least that and as soon as pos- 
sible would take care of all of it. 

@. And about when was that conversation? 
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Mr. Sobieski: I object to that question on the 
ground that it is immaterial. 

The Witness: I could not say exactly the date on 
it. We have talked about it a number of times. 

Q. (By Mr. Tucker): Prior to that time, had 
you been making efforts to enforce collections from 
Mr. Pierce? A. Never to enforce. 

Q. Well, to obtain? 

Mr. Sobieski: Objected to on the ground that it 
is immaterial. 

Q. (By Mr. Tucker): When was the obligation 
incurred initially ? 

Mr. Sobieski: I think the question is immaterial, 
irelevant and incompetent. 

Hearing Examiner: Well, is the record clear on 
one thing that there is an indebtedness ? 

The Witness: Yes. [461] 


* * * 


CHARLES L. MARGERUM, JR. 
was called as a witness, and having been first duly 
sworn, was examined and testified as follows: 


Direct Examination 
By Mr. ‘Tucker: 


Will you state your full name, please? 
Charles L. Margerum, Jr. 

How: do you spell ‘‘Margerum’’? 
M-a-r-g-e-r-u-m. 

And what is your occupation? [463] 


OPore 
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A. I am a security investigator with the Los 
Angeles office of the United States Securities and 
Exchange Commission. 

Q. How long have you been employed by the Se- 
eurities and Exchange Commission ? 

A. Since December 1, 1947, about seven [464] 


years. 
% * a3 


Cross-Examination 
By Mr. Sobieski: 


Q. Now, do you know whether the—as I under- 
stand it—are these bids collected from dealers that 
are considered reputable ? 

A. I would so agree, sir. I would say ‘‘yes.”’ 

Q. Is the fact that one dealer was quoting one 
price and another dealer is quoting another price on 
that day, do you think that that indicates that either 
of these dealers [468] was acting impropetly ? 

A. Not at all. 

Q. How does it happen that one dealer was quot- 
ing one price and another dealer was quoting an- 
other price on the same day? 

A. Well, I would say that the dealer that is quot- 
ing one price 1s willing to pay that much for the 
stock and the other dealer, who is quoting a slightly 
higher price, is willing to pay the higher price. 

Q. Is there any standard by which we ean judge 
whether it is a proper or an improper practice for 
one dealer being willing to pay one price and another 
dealer being prepared to pay another price? 


_— — a 
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Mr. Tucker: I object to the question. It is argu- 
mentative and it calls for a good deal of philosophy 
and speculation in its answer. 

Hearing Examiner: Well, Mr. Margerum repre- 
sents himself to be a specialist in this field and I see 
what Mr. Sobieski is driving at. And I think in this 
cross-examination that any line of inquiry which 
would have a tendency to challenge the accuracy of 
these quotations is permissible. 

The National Daily Quotation sheets are not posi- 
tive proof as such, that that is the market price on 
that day. It merely has a tendency to indicate the 
range. 

Will you read the question, Miss Reporter? [469] 


(Question read.) 


The Witness: Do you want me to answer the 
question ? 

Q. (By Mr. Sobieski): Yes, please. 

A. Ido not know of any standard, Mr. Sobieski, 
that would make it proper or improper for one 
dealer to quote a certain price. I can say this, sit, 
if I may continue that briefly, that my interpreta- 
tion of the National Daily Quotation sheets is that 
they are the measure through which the dealer 
works. 

Q. As I understand it, the National Daily Quota- 
tion sheets for each day tell what the quotations were 
for the preceding day; is that your understanding ? 

A. These prices are the prices quoted for the 
day on which the sheet is dated. 
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Q. And is it your understanding that the sheet 
is delivered the same day it is dated, or is it de- 
livered the following day? 

A. The sheet is delivered the following day. As 
I understand it, the quotations are phoned in by 
the dealers to the office of the Quotation Service 
daily at 11:00 o’clock or some time that they have 
set prior to 11:00 o’clock or whatever time it may 
be. The sheets are then printed and delivered the 
following day. 

Q. And as I understand it then, with respect to 
all the [470] securities, reputable dealers may quote 
different prices for the same day; is that correct? 

A. Yes, I would say dealers put in their markets 
for that day. 

Q. Now these figures which you have read do not 
indicate actual transactions, do they? 

A. No, they do not, sir. 

Q. Now, do these figures indicate quantities of 
stock, in other words, for how many shares such 
figures relate to? A. No, sir, they do not. 

@. Now, calling your attention to the first one 
that you mentioned, July 24, 1953, I assume it is 
$314 and $414; is that correct? 

A. That is the quotation on that day’s sheet, yes, 
SH i 

Q. Now, if a person went to a dealer and said 
on that day, ‘‘I have some shares to sell and what 
is the market?’’ Would the dealer quote him a price 
of $314 or $4142 
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A. I do not think he would quote him either 
price. 

Q. Well, what do these figures indicate then? 

A. These figures, in the industry’s term, indicate 
the inside market. They are the prices between 
dealers. 

Q. Then if a customer had stock to sell and went 
to this dealer, he probably would have been offered 
less than $314 per share? [471] 

A. I would think so, based on these prices on 
that particular day that the dealer would mark it 
up or down, allowing for his profit on the trans- 
action. 

@. And then if a customer went into a firm and 
said on this day of July 24, 1953, that he wanted 
to buy some shares of this stock, is it your expert 
opinion that the dealer would have charged a price 
in excess of $444 per share on July 24, 1953? 

A. Itis my opinion that he would charge a price 
of higher than $414, 

@. Is it your opinion that in charging the cus- 
tomer who wants to buy, a price in excess of $414 
a share, that he would be trading at the actual 
market—the customer would be getting it at the 
price of the market that dav? 

A. I would say so if his markup is reasonable. 
If the markup and the price that he ultimately 
charged the customer bore a reasonable relationship 
to the sheet, I would say ‘‘yes.”’ 

Q. In other words, that would be a price in ex- 
cess of $444 which would be, as vou say, a reasonable 
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markup for the dealer? The customer in such case 
would be buying at the market price even though 
he was paying in excess of $414 a share on July 
24th; is that correct? A. Yessir 

Q. Then taking the other side of the picture. 
The customer who was selling would be selling at 
the market even [472] although he was only re- 
ceiving a price less than $31% on July 24th; is that 
correct ? 

A. That is correct. Incidentally, sir, on July 
24th, according to this sheet, this is the only market 
that I know of. 

@. But you are referring now to the inside 
market? A. Correct. 

Q. Between dealers and the price charged the 
customer differs from the inside market by the 
dealers’ profit ? A. That is right. 

Q. Is that correct? A. Correct. 

Q. And that if the one customer goes to the 
dealer and says he wants to buy and another cus- 
tomer comes in and says he wants to sell, and both 
tell the dealer that they want to transact their busi- 
ness in the market, the dealer will, nevertheless, 
and properly so, tell the people who are selling that 
the market is this and for the people who are buying, 
the market is this; is this correct ? 

AL “Thatis correctasir: 

Q. And when he tells the seller that the market 
price 1s such and such for a selling customer, he 
will be quoting a different figure from the figure 
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which he gives to the customer who wants to buy at 
the market; is that your understanding ? 

A. Yes, sir, it is. [473] 

Q. Now, with respect to the stock of the Terry 
Drilling Company, do you have any knowledge of 
how much markup the dealers were customarily 
making on the shares of that company ? 

A. No, I don’t know with particular reference 
to that stock. I know what the custom of the in- 
dustry is to take in the way of markup. 

Q. Isn’t there considerable difference between 
dealers as to what the markup is? 

A. Notas to the maximum, I don’t think. 

Q. Does it also vary as to the number of shares 
that are available, the price? 

A. Yes, sir. I think it would have some bearing 
on that. 

Q. Now I notice that the inside price of the 
Terry Drilling Company stock, as quoted by you 

A. Not quoted by me. 

Q. I mean, as read by vou, I am sorry, I mis- 
spoke—had declined from a high of $314 on the 
bid side, from a low of $214; is it your understand- 
ing that prior to July 24th that the price of the 
Terry Drilling Company stock had been up higher 
than $314? A. T don’t know. 

©. You checked only between those dates? 

A. That is right, sir. [474] 

My. Sobieski: No further questions. 
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Redirect Examination 
By Mr. Tucker: 


Q. With reference to dealers’ markup, which is, 
I understand, a differential between the figure here 
and the figure at which a dealer may sell to a 
customer; is that correct? A. Yes. 

Q. What is a maximum reasonable markup? 

My. Sobieski: I object to that, as he has testified 
that it varies according to the circumstances. 

Mr. Tucker: He said within maximum limits. 

Hearing Examiner: He may answer. 

The Witness: 5% would be my answer to that 
question. 

Q. (By Hearing Officer): Who determines that? 

A. Well, I think it has been determined by the 
industry itself and they more or less, follow their 
practice. We, in our inspections, 1f we find a firm 
taking a markup that exceeds 5%, we make further 
inquiry as to the reason for the markup being over 
5%. That 5% is the N.A.S.D. guide, so to speak. 

Q. The N.A.S.D. do not limit it to 5%, do they? 

A. No. 

Q. Js it a guide more than anything else? 

A. J think in some circumstances that it may 
be more [475] or less than 5%. 

Q. It may be more or even less? 

A. Yes. I might say that if it is more, we usually 
make additional inquiry as to the broker and get 
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some indication from him as to why it is more 
than 5%. 

Q. You do have some more than 5% ? 

A. We have some. 

Mr. Tucker: Have you concluded ? 

Hearing Examiner: Yes. 

Q. (By Mr. Tucker): Well, what about a 20% 
markup? 

A. If I were making the inspection and saw a 
markup of 20%, I would look into it very thor- 
oughly. 

Do you find very many 20% markups? 

No. 

What about 100% markup? 

I think that is still more unusual. 

Have you ever found a 50% markup in any 
of your inspections that vou can recall? 

A. Offhand I cannot say, Mr. Tucker, but there 
may have been cases. I am not absolutely certain 
of that. 

Q@. Has the N.A.S.D. gone on record in any way 
about the amount of permissible markup? 

Mr. Sobieski: I object to that as it isn’t the 
best evidence. [476] 

Trial Examiner: He has referred to the matter 
of 5% as being a guide. 

Mr. Tucker: National Association of Securities 
Division. 

Q. (By Mr. Tucker): And in buying securities 
from customers, when a dealer bids and buys—we 
have discussed that—strike that. 


OFO Pe 
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Mr. Tucker: No further questions. 


Recross-Examination 
By Mr. Sobieski: 


Q. As I understand it, Mr. Margerum, going 
back to the July 24, 1953, figure as an example, 
where it quotes $314 and $414, was that quotation 
given by the same dealer—I mean, was it the same 
dealer who made the bid who made the ask? 

A. Yes, sir. 

Q. And I suppose in his indicated range of 
transactions with other dealers, he would act as a 
principal, would he, in such transactions ? 

A. Yes, sir, I would assume that he would. 

Q. And the range then between $314 and $414 is 
more than 5%; is that not correct? 

Aveo itis correct: 

Mr. Sobieski: No further questions. 

Hearing Examiner: What is vour understanding 
as to what a principal in an agency transaction con- 
sists of ? [477] 

The Witness: I would say a principal in a trans- 
action is where a dealer sells something to a cus- 
tomer that he himself owns, or he has on his shelf, 
or he buys something from a customer and puts it on 
his shelf. Briefly, he buys wholesale and sells retail. 

An agency transaction is where a dealer acts in 
the capacity of a broker for a custemer and as that 
customer’s agent, charges a commission for his 
services. 
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Q. (By Mr. Sobieski): Sometimes dealers have 
been known to buy something at one price and then 
they find the market comes down; isn’t that correct? 

Hearing Examiner: Yes. I was just about to 
come to that. Suppose he bought at $2.00 and the 
market goes up to $10.00. What could he sell it at? 

The Witness: $10.00 plus his markup. 

Hearing Examiner: What would be his markup? 

The Witness: 5%. 

Hearing Examiner: Suppose he bought at $10.00 
and it went down to $2.00. What could he sell it at? 

The Witness: $2.00 plus his markup. 

Hearing Examiner: Which is the riskier trans- 
action ? 

The Witness: The riskier transaction is the one 
that fluctuates between $2.00 and $10.00 and the 
risk is where the broker acts as agent or in a 
principal transaction, has [478] completed the sale 
inside of the order before he buys the stock. There 
is a little risk involved there. 

Hearing Examiner: Let me ask you one more 
question, Mr. Margerum. 

The Witness: Yes, sir. 

Hearing Examiner: Suppose a principal had 
bought at the figure of $10.00 and the market went 
down to $2.00 and thereby he sustained a very severe 
loss, is there any way by which he can—is there any 
situation that you know of by which he ean justify, 
in another transaction, the customer recouping? 

The Witness: I don’t quite follow you, sir. 

Hearing Examiner: Neither do I. 
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Mr. Sobieski: Well, let me ask you another ques- 
tion. 

Hearing Examiner: I started out with one thing 
and I got waylaid on the second thought, but go 
ahead, Mr. Sobieski, you may ask your question. 

Q. (By Mr. Sobieski): Well, on this October 
27th figure you mentioned that the sheets carried 
quotations from three dealers which were all at 
shghtly different combinations of prices? 

A. That is right, sir. Just to keep it clear, Mr. 
Sobieski, that is October 30th I think I quoted 
from, not the 27th. 

@. Well, the one that had the three figures 
was [479] October 30th and not the 27th. 

A. October 30th has two quotations. I do not see 
October 27th, but I may have given it to you, su. I 
don’t seem to have an October 27th sheet here, but I 
may be wrong. October 28th sheet. There are three 
quotations on October 28th. 

These quotations on October 28th—that is right— 
one dealer shows it bid $23 and offering it at 
$234. One is bidding $214 and offering it at $2%. 
The third dealer is bidding $214 and offering it at 
$I3/. 

Q. Then, as I understand it, there are two vari- 
ables. One is the amount of markup and the other is 
the quotation on which the markup is based, and in 
the example you have given on the bid side, for 
instance, the three reputable dealers each quoted 
three different prices on the bid side? 

A. Correct. 
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Mr. Tucker: Would you read that question 
again, please? I want to be sure that the witness 
understood it. 


(Question read.) 


Mr. Tucker: I want to be sure that the witness 
understands that the three dealers have each quoted 
three prices on the bid side. 

The Witness: That 1s correct. 

Mr. Sobieski: I mean that there were three 
dealers each [480] quoting one price and the one 
price which each one quoted was different from the 
one price which the other dealers had quoted. 

You still understood it, didn’t you, Mr. Mar- 
gerum ? 

The Witness: Yes, that is right. 

Mr. Sobieski: No further questions. 

Mr. Tucker: No further questions of Mr. Mar- 
gerum. 

Hearing Examiner: All right, Mr. Margerum, 
you are excused. [481] 


* % * 
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JOHN PIERCE 
was recalled as a witness, and having been pre- 
viously duly sworn, was examined and _ testified 
further as follows: 


Hearing Examiner: You have been sworn pre- 
viously, is that right? 
The Witness: That is right. 


Direct Examination 
By Mr. Sobieski: [503] 


Q. Mr. Pierce, you are the respondent in this 
case? A. Iam. 

Q. And you are a resident of Las Vegas, Ne- 
vada? A. I am. 

Q@. And how long have you been a resident of 
Las Vegas, Nevada? 

A. Approximately six years. 

Q. During the last six years, approximately, you 
have been a continuous resident of Las Vegas, 
Nevada, is that correct? A. Yes, sir. 

Q. Now, with respect to the transaction with Mr. 
Hayward, Earl Hayward, did you have a trans- 
action with him? A. Yes, I did. 

Q. And, calling your attention to the month of 
February, 1952, will you tell us what that trans- 
action was and how it arose? 

A. Well, Mv. Hayward called me and asked me 
me J 

Q. Justa minute. 

Mr. Tucker: Myr. Examiner, I think he should 


Securities and Exchange Commission 211 


(Testimony of John Pierce. ) 
state what the conversation was and state who said 
what and also fix the time. 

Mr. Sobieski: Very well. 

Q. (By Mr. Sobieski): Do you remember the 
date closer than the month of [504] February in 


1952? A. No, I don’t. 
Q. And he called you, did he call you by tele- 
phone? A. That is right. 


Hearing Examiner: Now, we are in February, is 
this 1951 or 1952? 

The Witness: 1952. 

Q. (By Mr. Sobieski): And can you tell us the 
conversation ? 

A. Well, he asked if I could buy or dispose of a 


thousand shares of his race track stock and. 


Q@. When you say shares 

A. Units. Units of race track stock. 

@. And what did you tell him? 

A. Well, I said that I didn’t know. You see, the 
stock was eratic—well, one week there would be a 
rumor that 

Q. Was this something that you said to him? 

A. Yes. One week there would be a rumor that 
the stock was hard to get because somebody had 
said that they would finish the race track and then 


4 


the next week there would be a rumor that 


nobedy 
svould ever finish the race traek and every other 
day there seemed to be a difference of opinion of 
whether the stock was desirable or not. However, 
T told him that I would buy the stock from him at 
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the rate of $3 a share, a unit, for 200 units, and $4 
a unit for the balance of the 800 units [505] 

And I clearly indicated to him in the conversation 
that 

Mr. ‘Tucker: Now, just what did you say? I 
object on the ground that the witness said he in- 
dicated something. 

The Witness: I said, ‘‘Earl, this is net to you.” 

I said, ‘‘Is that all right with you?’’ And he said, 
POVes.”’ 

Mr. Sobieski: Excuse me. Just a minute. May I 
see the exhibits ? 

Hearing Examiner: Off the record. 


(Discussion off the record.) 


Hearing Examiner: On the record. 

Q. (By Mr. Sobieski): Calling your attention 
now to Commission’s Exhibit No. 1, which is a 
photostat of a letter dated March 3, 1952, is that 
your signature at the bottom of your letter, Mr. 
Pierce? A. Yes, siv. 

Q. And did you, on or about that date, transmit 
a check for $600 as set forth in that letter? 

A. Wes, 1 didk 

Q. Now, then, calling your attention to Commis- 
sion’s Exhibit No. 2, this is a letter dated May 14, 
1952, is that your signature at the bottom of the 
letter ? A. Yes, it is. 

Q. And also calling your attention to Commis- 
sion’s Exhibit No. 3, a check for $800, dated May 14, 
1952, payable to [506] Earl Hayward, is that a 


: 
| 
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photostatic copy of the check that accompanied that 
letter ? A. Yes, it is. 

Q. And I notice that this bears on it a number 
of bank stamps; could you tell us whether the check 
was paid or not? 

A. This particular check wasn’t paid and I 
therefore made a specific trip to Santa Barbara and 
paid him for the check in cash. 

Q. $800? A. $800 which he testified to. 

Q. Now, during this time, did you have any tele- 
phone conversations with Mr. Hayward in which 
this payment situation was discussed ? 

A. I did have some telephone conversations with 
him, but I imagine when I went to Santa Bar- 
bara 

Mr. Tucker: Just a minute. I object, your 
Honor, to what he imagines. 

Hearing Examiner: Yes, I think we must con- 
fine it to what he knows. 

Mr. Sobieski: Will you please just state your 
best recollection ? 

The Witness: My best recollection is that I went 
to Santa Barbara to give him the $800 for this 
check; it was very nearly around that date and I 
discussed the balance of the money with him [507] 
there. 

Mr. Tucker: Just a minute. The witness has 
said, ‘‘Around that date,’’ and there has been no 
testimony as to any date. 

Hearing Examiner: About the date of what? 

The Witness: Of this check. 
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Hearing Examiner: What is the date of the 
check ? 
~ The Witness: May 14th. 

Mr. Sobieski: J had previously stated what the 
date was. 

Q. (By Mr. Sobieski): Now, at that time, did 
you have a discussion with Mr. Hayward? 

A. Yes, I did. 

@. And who was present? 

A. I beheve that Mr. Hayward and myself were 
present. 

Q. And what is your best recollection as to what 
was said by you and by Mr. Hayward in this dis- 
cussion ? 

A. I explained to Earl that I wanted to borrow 
the balance of the money that he had coming to 
him and I asked him if it would be possible for me 
to do that and he said that it would be all right. 

_ Hearing Examiner: How much was that balance, 
Mr. Pierce? Do you recall that? 

The Witness: $2,400. 

Hearing Examiner: That was what was left 
after you paid him the $800 in cash? 

The Witness: $800 and $600. [508] 

* ~ *% 

Q. (By Mr. Sobieski): Mr. Pierce, with refer- 
ence to the financial statement which is attached to 
vour application for registration, the item of in- 
dehtedness shows under the heading of ‘‘Miseella- 
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neous,’’ the sum of $500. Do you intend to file an 
amendment to your application ? 

A. Yes, I do, as soon as we get through with the 
hearing. 

Q@. And the correct figure should be approxi- 
mately $3,000, is that correct? A. Yes, sir. 

Q. But you are going to make a very careful 
examination before the application is filed in order 
to correct that item; is that correct? 

A. That is true. 

Hearing Examiner: You mean before the 
amendment is filed ? 

Mr. Sobieski: Excuse me. Yes, that is true. 

Q. (By Mr. Sobieski): And does the applica- 
tion state the value, I mean does the financial state- 
ment state the value of the lease that you mailed 
to Mr. Fox? A. No, it doesn’t. [566] 

Q. Do you have, or do you know what is the 
value of that property ? 

A. The adjacent property is now selling for 
$2,000 an acre, which would place that lease at ap- 
proximately $10,000. 

@. And there are five acres? Bon Vesccim 

@. And you consider this property, do you, do 
you consider this property as having an equal value 
with that of the other properties which are sold, 
the adjacent properties, for $2,000 an acre in the 
vicinity ? 

A. That is generally what the real estate brokers 
reach in their evaluation of property, of the adjacent 
properties, that 1s what they sell at. 
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Q. And that is the basis upon which you have 
stated this value; is that correct? A. Yes. 

Hearing Examiner: And this is what kind of 
lease, a lease of what? 

The Witness: Five acres of land in Las Vegas 
that I homesteaded in 1950 and in the past four 
years it has reached that point now. 

Hearing Examiner: Is it just plain land? 

The Witness: Yes, sir. 

Hearing Examiner: How far away is it, for in- 
stance, from the center of activities in Las [567] 
Vegas? 

The Witness: Well—— 

Mr. Sobieski: JI think I can clarify that by a 
question or two, your Honor. 

Q. (By Myr. Sobieski): How far from the Strip 
is this land? 

A. This land is approximately one mile from the 
Strip, but that does not mean that it is off of the 
center of activity because it is only about halt a 
mile from a very popular road called Paradise 
Valley Road and 600 feet from another popular 
road which is called Flamingo Road. 

Hearing Examiner: What I mean is. is there 
building activity progressing out in that direction? 

The Witness: Yes. In fact, I am hemmed in 
between the race track and a very popular ranch 
ealled the Bar W Ranch which is owned by Brian 
Foy, the movie producer. 

Hearing Examiner: And how long have von had 
this land? 
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The Witness: Since 1950. 

Hearing Examiner: Since 1950? 

The Witness: Yes, sir. 

Hearing Examiner: And that is the one that you 
sent over to Mr. Fox, apparently as security or 
something of that kind? 

The Witness: That is right. 

Hearing Examiner: Have you ever horrowed 
any money on that lease? 

The Witness: No. [568] 

Hearing Examiner: In other words, it is unen- 
cumbered ? 

The Witness: Absolutely so. 

Hearing Examiner: Off the record. 


(Discussion off the record.) 


Hearing Examiner: On the record. 

Q. (By My. Sobieski): With reference to vour 
statement to Miss Kendall, M1. Pierce. about those 
fourplexes, have you been engaged in business ac- 
tivity in connection with construction in Nevada? 

A. Yes, I have. I am associated with a licensed 
and bonded contractor in Las Vegas. 

Q. And, during the past three or four vears. have 
you engaged in business in connection with the 
construction industry ? 

A. I won’t limit myself to the construction in- 
dustry alone. I have done almost everything from 
raising money for mortgages to forming partner- 
ships and doing construction improvements and in- 
teresting people in percentages in limited partner- 
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ships—just anything that will earn a commission or 
a profit. 

Q. ‘Now, Mr. Pierce, how important is it to you 
to receive favorable action on your application for 
registration with the Securities and Exchange Com- 
mission ? 

A. It is extremely important and it should be 
extremely obvious. The average individual can get 
an application approved [569] with just a three-cent 
stamp and I think that I have gone a thousand times 
further than that. I have, in the years that I have 
been in Las Vegas, I have established a fairly good 
reputation and made some good contacts and there 
is no question that I can use my registration 
honestly and logically to make a permanent business 
of it. 

Q. And do you desire, at this time, to be regis- 
tered and to comply with the applicable regulations 
of the Securities and Exchange Commission ? 

A. Yes, I do. 

Q. And would a denial work a serious financial 
hardship on you in your opinion? 

A. In my opinion, it would, since people are as- 
sociating me now with some successful ventures in 
Las Vegas and they seem to wilfully come to me 
and contact me on proposed propositions that they 
intend to go into. 

@. And by that you are referring to new ven- 
tures ? A. Yes. 

Q. <And by that you mean ventures that are now 
in the planning stage? A. That is right. 
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Hearing Examiner: Mr. Pierce, how old are you 
—that is not just curiosity because it has some mean- 
ing in terms of your application. 

The Witness: 37 years old. [570] 

Hearing Examiner: 37 years old. You do not 
look it. And you have been in Las Vegas for six 
years, have you? 

The Witness: Yes, sir. 

Hearing Examiner: Were you ever in the busi- 
ness of selling securities before vou came out to Las 
Vegas? 

The Witness: No, never; the first time I ever 
sold securities was for a registered broker, Mr. La- 
Fortune, in Las Vegas for the race track. 

Hearing Examiner: Now, and this question is 
not just curiosity by any means, but I will ask you 
this: Have you ever been involved in any proceed- 
ings before the Securities and Exchange Commission 
before ? 

The Witness: No, sir. 

Mr. Sobieski: That is other than the proceedings 
that are in progress now. 

The Witness: That is right. 

Hearing Examiner: These are all encompassed 
apparently in this proceeding out here. Do you have 
anything further? 

Mr. Sobieski: I have a couple of more questions. 

Hearing Examiner: Yon may proceed. 

Q. (By Mr. Sobieski): Now, with respect to 
vour withdrawal of the previous application for ree- 
istration, what was that? 
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Hearing Examiner: I would say that this is ab- 
solutely under the Jones case and I do not think that 
he has to explain [571] that. 

Mr. Sobieski: Well, according to the evidence, 
I think that some of the evidence would show that 
some of the people that have been subpoenaed had 
requested him to withdraw it. 

Hearing Examiner: You may go ahead, Mr. So- 
bieski, if you care to. I just wanted to point out 
that the Jones case gives him an absolute right to 
withdraw without any questions being asked with 
respect to the application for registration. 

Mr. Sobieski: Well, that has been introduced in 
evidence and I would like to bring up that point, 
your Honor. 

Hearing Examiner: You may go ahead, if you 
care to. 

Q. (By Mr. Sobieski): With respect to your 
withdrawal of the application, what was the reason 
that you withdrew it at that time? 

Hearing Examiner: This is the previous appli- 
cation ? 

Mr. Sobieski: The previous application which has 
been introduced in evidence and J do not know 
which exhibit it was but I think that there was only 
one. 

My. Tucker: That would be Exhibit No. 30. 

Hearing Examiner: All right. 

The Witness: Well, regardless of how famous 
and fabulous Las Vegas is, I will say this: That it 
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is still a small town. I had and I still have a number 
of very valuable contacts in that town that took me 
years to build up and with indiscriminate subpoenas 
shooting all around the town, to hotel owners and 
large [572] club owners and bankers and account- 
ants and anybody that may have ever said hello to 
me on the street, well, I was requested by some of 
the influential people to withdraw my application 
and I heartily agreed at that time. 

Mr. Sobieski: In other words, you were requested 
by one or more of the people who had been subpoe- 
naed as witnesses to withdraw it? 

The Witness: That is right. I was reluctant but 
I had to, I should say. 


Cross-Examination 
By My. Tucker: 


@. In connection with the indiscriminate sub- 
poenas that you have referred to, Mr. Pierce, were 
there any that came to your attention whose testi- 
mony or evidence hasn’t been brought out in one 
way or another by stipulation or otherwise in this 
proceeding ? 

A. When I said indiscriminate, I meant, well, 
I had agreed to stipulate to the same things that we 
stipulated to at this hearing but, regardless of my 
agreement, the subpoenas went out anyway. As a 
matter of fact, the last subpoena was received the 
day that I withdrew my registration by telegram, 
which was the day before the hearing was scheduled. 
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Q. My. Pierce, isn’t it a fact that the conference 
over a question of whether stipulations could be re- 
ceived or reached was scheduled between me and 
Mr. Sobieski for Monday, August 3, [573] the day 
before the hearing was to commence, which was 
August the 4th? 

Hearing Examiner: I think that we are getting 
over into a field that hasn’t any relation, so to speak, 
to the merits of the case. 

Mr. Tucker: It is argumentative. 

Q. (By Mr. Tucker): Now, do I understand you 
correctly, that one of the reasons why you want this 
registration is because people are coming to you with 
matters of a sort that would require a registration to 
handle? 

A. Yes, some of the matters require registration 
and some don’t and I don’t hope to be held back by 
not having a registration. 

Q. And these people that have come to you. were 
these matters, or would these matters, they have 
come wilfully to you? 

Hearing Examiner: Wiailfully—well, that is a 
term as used by Mr. Pierce. But I suppose, did vou 
mean deliberately came to you because thev have 
confidence in vou or because you have acquired some 
skill and reputation in their belief? 

The Witness: "That is right. 

Mr. Tucker: May I ask that this document which 
has been referred to previously by description, be- 
ing the lease previously described in the record, may 


Securities and Exchange Commisston 222 


(Testimony of John Pierce.) 
I ask that that now be marked as Commission’s Itx- 
hibit next in order? [574] 

Hearing Examiner: Are you offering that docu- 
ment physically in evidence? That document may 
have value. 

Mr. Tucker: I will ask leave to withdraw it for 
the purpose of making a photostatic copy of it. 

Hearing Examiner: Well, don’t mark that. If 
that has value, a copy should be used in lieu thereof. 

Mr. Tucker: That is the manner in which I wish 
to offer it. The number will be Commission’s Ex- 
hibit CX No. 35. 

Hearing Examiner: All right. It will be identi- 
fied as Commission’s Exhibit No. 35. 


(The document above referred to was marked 
for identification as Commission’s Exhibit No. 
CX-35.) 


Q. (By Mr. Tucker): Are you at all familiar 
with this document, Mr. Pierce—the lease that you 
told about as having been sent to Mr. Fox as se- 
curity ? 

A. Iam generally speaking, I am familiar with 
it. I haven’t read it all, I haven’t read all of the fine 
print, but it is a common document that we use all 
over the United States. 

Q. Now, it provides in here that the lessee agrees 
to construct upon the land to the satisfaction of the 
regional administrator of the Bureau of Land Man- 
agement improvements appropriate for the use for 
_ which the lease is issued and that plans may be sub- 
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mitted to the Regional Administrator for approval 
in advance of construction. It also says that the 
land is leased [575] to be used for homesite purposes 
only. What improvements have you put on these 
lands? 

A. I have put no improvements on it and I am 
very happy that I haven’t, because they just 
passed a new ruling in the Bureau of the Interior 
that all that is required to prove up the land and 
claim ownership is to drill] a well and that would 
only run about $250. 

Hearing Examiner: A well for what? 

The Witness: For water. They call it the third 
option. 

Mr. Tucker: I will object to the answer as being 
hearsay. 

Hearing Examiner: No, he speaks apparently 
whereof he knows, whether or not he knows or not, 
he speaks as 1f he knows. 

Mr. Dotson: If the Court please, I could make 
a statement. 

Hearing Examiner: If Mr. Dotson wishes, he 
could do so. 

Mr. Dotson: In Clark County, there has been an 
organization formed called the Home Siters League, 
or something of that nature, and there are some 
thousand of these same people who have acquired 
the small tract parcels under the same type of lease 
with an option to either purchase—TI believe that is 
the terminology in this lease 


that upon certain im- 
provements being made they will acquire this option. 


: 
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However, through the efforts of this Home Siters 
organization, they have required [576] additional 
sanctions and, as I understand it, there are three 
choices : 

One is that improvements may be made and the 
land acquired in that manner with a small additional 
payment per acre. 

The second is that they can drill a well, and I 
believe that there is a small additional payment, 
just what it is, I couldn’t state and I would rather 
be accurate or not state it at all. 

And the other one is that the land may be pur- 
chased outright on an agreed statement of value 
from the Bureau of Land Management, coming out 
of the San Francisco regional office there. 

This is something that has only happened in the 
last, well, I believe it has been just since July and 
it has been done through the efforts of this partieu- 
lar group, together with the efforts of the congress- 
men and senators of our state and also through the 
Bureau of the Department of the Interior. 

The Witness: And I might add that there are a 
number of similar cases where the homesteaded land 
later became very valuable property right on the 
strip. 

Hearing Examiner: Now, you indicated, as I 
recall, something like $2,000 per acre which was the 
going price for similar land: is that coi rect? 

The Witness: Yes. The adjacent lands are sell- 
ing for $2,000 an acre and that is land that is right 
abutting mine. [577] 
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Hearing Examiner: Do you know, of your own 
knowledge, what it is being sold for? 

The Witness: Yes, $2,000 an acre. 

Hearing Examiner: I mean, for what purpose? 

The Witness: Oh, for private dwellings mostly, 
and that sort of thing. 

Hearing Examiner: Well, I don’t know anything 
about that country, but I vision it as being out where 
the sand fleas are; now, I may be wrong. 

The Witness: Well, that is, or that was Las 
Vegas several years ago, all right. 

Hearing Examiner: Oh, I see. As I say, I vi- 
sioned it as sand flea country. And I will say that 
that is all the more reason why I should get out to 
see just exactly what exists around Las Vegas. 

Mr. Dotson: It might be pointed out to the Court 
that of my own knowledge, some of that same five- 
acre tract was sold on what we call Highway 91 and 
just beyond the Strip for $300 a front foot. And, 
of course, that is only a mile or two from where 
John’s property is. 

Hearing Examiner: You have no roads near 
your place? 

The Witness: Yes, I am just 600 feet off of the 
road. | 

Hearing Examiner: What. kind of road? 

The Witness: A paved road, a _ cross-county 
road that goes from Highway 91 to Boulder High- 
way which is another main artery. [578] 

Hearing Examiner: This road that is going 
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through your property doesn’t lead to Death Valley, 
does it? 

The Witness: No, sir. 

Mr. Dotson: It is in an area where they have 
been selling improved property within a half of a 
mile of John’s property; it is in an area where half 
an acre to three-quarters of an acre is going any- 
where from $1,800 to $2,500 an acre, depending on 
the location to a particular corner and that sort of 
thing. 

Hearing Examiner: And that is for building 
purposes ? 

Mr. Dotson: Well, actually, very little building, 
but the speculation of land is terrific and there are 
some houses and homes that are being built. 

Hearing Examiner: Well, assuming and without 
conceding anything, Mr. Staff Counsel, that the 
property is worth $10,000, how much would that 
leave, how much would you claim that that would 
leave the financial statement deficient? 

Mr. Tucker: Well, it would still be the error in 
the statement of the liabilities, an error on the lia- 
bilities side. It is not a question of ratio; it is the 
question of whether or not the liabilities were 
properly stated. 

Hearing Examiner: Well, you mean as they exist 
now ? 

Mr. Tucker: As they existed at the time thst 
the statement was made. 

Fearing Examiner: That is right, but I say that 
if per chance Mr. Pierce had this property that is 
worth somewhere in [579] the neighborhood of what 
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he says is the going price of other property nearby 
is demanding and if this had been included in the 
financial statement and if it is included in the 
amendment to the application, would that render the 
defect negligible? 

Mr. Tucker: It seems to me that we have another 
defect and that is concealment of assets, failure to 
include an asset that is worth $10,000. 

Hearing Examiner: Well, it seems to be working 
in the reverse, so to speak. Now, I don’t know. I am 
just trying to get your views. 

Mr. Pierce, why didn’t you include this lease as 
an asset ? 

The Witness: It was not intentional. It was in- 
advertent. The same thing goes for those personal 
obligations that I had, none of them were inten- 
tional. 

Hearing Examiner: No, but—well, what I mean 
—vou file your statement and you assumed the re- 
sponsibility. Now, you had this lease which has pre- 
sumably been assigned to Mr. Fox. 

The Witness: It hasn’t been assigned. He is 
holding it as security. 

Hearing Examiner: How much do you owe him? 

The Witness: $750. 

Hearing Examiner: Well, you go ahead, Mr. 
Tucker. 

The Witness: It is obvious that I had rather 
have the [580] lease and I certainly will have it. 

Hearing Examiner: Well, you see, you simply 
file, your filings with the commission are tested on 
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the basis of what you say and that is all the Com- 
mission apparently knows anything about. 

But would you say, Mr. Staff Counsel, would you 
contend that there was a serious dereliction of duty 
if he had a lease of $10,000 and didn’t set it forth 
in his financial statement ? 

Mr. Tucker: It is my understanding of the regu- 
lations which requires the filing of a financial state- 
ment that it requires the filing of a reasonably ac- 
curate statement and, if an asset worth $10,000 is 
omitted from it, it is a serious dereliction and if the 
liabilities that are unstated amount to $2,500, that is 
a serious dereliction in the supplying of the infor- 
mation in the statement that is required to be filed 
with the Commission. 

Hearing Examiner: Well, I wouldn’t know, but 
I will study those applicable rules. 

Mr. Tucker: It is our position that an accurate 
statement is required. 

Hearing Examiner: I thought that the Commis- 
sion was primarily concerned with setting forth all 
of the amounts that the respondent owed primarily. 
If his financial statement disclosed accurately the 
amount that he owed together with a reasonable 
statement of his worth, how could one be prejudiced 
by [581] not showing that his worth was greater, for 
instance ? 

Mr. Tucker: The availability of assets is one 
feature of a man’s credit in doing business and one 
purpose of the financial statement is to disclose all 
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of these assets in case that it is necessary to have 
recourse to them for any purpose. 

Hearing Examiner: Of course, at the time that 
this statement was made apparently this lease was 
then deposited with someone else as security or 
collateral. I think that it has been said that it was 
put up as collateral. Of course, I don’t know what 
it is or what the legal contemplation was but ap- 
parently he didn’t conceive of it as an asset at the 
time since it was hypotheticated, so to speak, with 
Mr. Fox. 

I don’t know. I am just trying to raise some points 
here. 

Mr. Tucker: Well, there are other inferences that 
could be drawn from his failure to list it. 

Hearing Examiner: Well, if I am willing to deal 
with someone who shows a net credit, net assets of a 
thousand dollars, am I prejudiced if that fellow 
turns out to have $20,000 ? 

Mr. Tucker: Perhaps not in that particular sit- 
uation. But in the event that you must have recourse 
to enforce an obligation, that would present another 
situation. 

Hearing Examiner: That is a second point, Mr. 
Tucker. That is going further and that is not an- 
swering my question. My question simplv is if I am 
willing to deal with someone who [582] shows a 
thousand dollars net assets, 1t would seem that I 
would be more than willing to deal with him if he 
showed $20,000. 

Mr. Tucker: Well, there is another situation, 
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too, as far as this lease is concerned, and that is 
that at this point it is nothing but a lease. It was not 
assigned to Mr. Fox. 

Hearing Examiner: Well, possession is nine- 
tenths of the law, as is sometimes said, you know. 
Mr. Fox had it in his possession and Mr. Fox, if he 
had wanted to become determined about it, he 
could have held fast to it as long as he wanted to 
until some court proceedings may have been in- 
stituted to recover it and I am not sure that he 
could have even recovered it without Mr. Fox mak- 
ing some other arrangements. 

Now, the only thing is the Securities and Ex- 
change Commission, as is not true of every Federal 
agency, or apparently so, they are always leaning 
over backward to be absolutely fair, as I know that 
vou want to be. 

We have no business taking advantage of any- 
body here when the Securities and Exchange Com- 
mission is known for its fairness as well as its 
firmness. This is a situation that must be appraised 
on its face. Here we have testimony of its value and 
nothing indicating otherwise. It may not be worth 
50 cents, this lease, but the record discloses that it 
is worth something. 

Mr. Tucker: Well, we have some statements—I 
won’t concede that we have much testimony about 
the value of this [583] lease—but we have some 
statements about the value of some lands around it. 

Hearing Examiner: Well, he said that the lands 
adjacent to 1t were worth a certain amount and we 
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also have an interesting statement from counsel, 
Mr. Dotson, who impresses me as knowing some- 
thing about the situation in that part of the country, 
and we always listen to the statements of counsel 
very carefully, the statements of lawyers, whether 
they are testifying or not because, as you know, 
they are officers of the Court to which they are 
accredited. 

I am just raising some of these points. You may 
go ahead, Mr. Tucker. 

Q. (By Mr. Tucker): Mr. Pierce, it is a fact, 
is it not, that no assignment of this lease, Commis- 
sion’s Exhibit No. 35, to Mr. Fox has been ex- 
ecuted ? 

Mr. Sobieski: I will object to the question as 
ealling for a conclusion of the witness. I think that 
the document in evidence shows what the transac- 
tion was. 

Hearing Examiner: Well, actually, whether the 
document is assigned or not, in the eyes of the law, 
if it is handed over to the person to be benefited, 
he thereafter or immediately acquires a right of a 
very definite kind, a very definite kind of right. 

Mr. Tucker: Well, he has possessed the right, 
perhaps an [584] equitable right to an assignment. 

Hearing Examiner: That is correct. The trans- 
feree has something of value. 

Mr. Sobieski: Is that your ruling on my objec- 
tion? 

Hearing Examiner: Off the record. 
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Hearing Examiner: On the record. 
Will vou read the question? 


(The question was read by the Reporter.) 


Hearing Examiner: I think that the respondent 
can answer that question. He has shown knowledge 
and wisdom. He has shown that he has an under- 
standing of the meaning of such legal terms and I 
think that he could answer that all right. 

The Witness: To date, there has been no legal 
assignment of this lease to Mr. Fox. 

Hearing Examiner: What provision was made 
on the document for assignment of assets? 

The Witness: I would like Myr. Dotson to an- 
swer as to the procedures that they use in Las Vegas 
and have been continuously using, transferring and 
assigning these leases. 

Mr. Dotson: I wonder if we could go off the rec- 
ord. This is a rather exclusive type of arrangement 
and I would prefer mv comments to be off of the 
record. 

Hearing Examiner: Well, we can go off the rec- 
ord first. 


(Discussion off the record.) [585] 
Hearing Examiner: On the record. 
Mr. Tucker: You have referred to the fact the: 
there is some evidence as to a value in this lease 
that has been referred to as Exhibit No. 35 and T 
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might comment that the only evidence of that that 
we consider in any way competent would be under 
the theory that an owner can always testify as to 
what he believes to be the value of his own Jand. 

Hearing Examiner: In this case, the owner has 
more knowledge than you or I have and we also have 
a statement from Mr. Dotson, Mr. Tucker, and 
while it is not evidence, I would use that if it be- 
came necessary. 

Mr. Tucker: Well, Mr. Dotson does not repre- 
sent the respondent. 

Hearing Examiner: I am sorry, but Mr. Dotson 
is assisting counsel and he is from that area and, 
further, he has impressed me with his knowledge 
of the situation in general insofar as the area is 
concerned and the tracts of land, insofar as they are 
concerned. 

Mr. Tucker: On this particular feature of the 
case, staff counse! has no information and 1t may 
be necessary that we may have to request an ex- 
tension of time to make our own check. 

Mr. Dotson: Wouldn’t that be obviated by the 
filing of an amendment to the financial statement? 

Hearing Examiner: Of course, all that I have 
before me at [586] this time is the financial state- 
ment. 

Mr. Dotson: Assuming that that would be done 
prior to the time that the extension was requested. 

Hearing Examiner: It still would not be in the 
record of this proceeding. 

Mr. Tucker: JI do not think that the filing of an 
amended financial statement would correct the de- 


Securities and hachange Commission 239 


fect after the Commission by its raising of the 
issues has directed attention to the deficiencies. I 
do not think it corrects it. 

Hearing Examiner: No, but the question right 
now is this: Is there a deficiency if the lease has 
value? The deficiency, you contend, exists by virture 
of the balanced statements in the financial state- 
ment and I can understand that those statements 
would need reshuffling and rearranging and, to that 
extent, if there is any deficiency situation, it would 
be in that way. 

Now, Mr. Tucker, of course, my statements are 
not to be regarded as prejudging in any respect 
here. But I am interested in this possible $10,000 
more or less value attached to the lease. 

Mr. Tucker: As far as the financial statement 
itself is concerned and the statements of liabilities, 
we have collateral facts of record about statements 
made to Mr. Burr of the Securities and Exchange 
Commission about certain liabilities having been 
extinguished when im fact they were not extin- 
guished [587] and not reflected in the financial state- 
ment that was submitted at the same time. 

So, it goes beyond—I think it goes bevond a 
mere question of net worth which is the matter, I 
believe, that vou are specifically focusing on. 

Hearing Examiner: I must admit that I have 
been concentrating primarily on net worth. I will 
hsten to any arguments on either side at the proper 
time on that question. 

Mr. Sobieski: Well, I would like to observe, 
your Honor, that under the item ‘‘miscellaneous’’ 
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on the balance sheet, that that should have been 
$3,000 instead of $500 in habilities and the matter 
of this lease, it should have been included as the 
assets. 

However, because a man leaves a miscellaneous 
amount out, he might very well still be in a solvent 
financial condition. I think that they are straining 
at a net to draw a sinister motive from that. 

T think that the financial statement here, well, I 
think the matter of how much the obligations are 
and how much his net worth is, if there is error, I 
think that those are just madvertent. After all, 
he left both of them out. And, therefore, I think 
that it is trying to make too much out of it, a 
mountain out of a molehill and I also think that 
the matter should be and it will be corrected. 

As your Honor knows, we have been very busy 
during the [588] last few days and that is the rea- 
son that it has not been corrected previously. 

Hearing Examiner: We have been very busy 
actually for the last ten days. All right, at the 
proper time, Mr. Sobieski, you will, of course, brief 
and urge that point. 

Mr. Tucker: I don’t know whether the record 
shows that we have offered this Exhibit No. 35 sub- 
ject to withdrawal. I know that we discussed it. In 
any event, I now offer Exhibit No. 35. 

Hearing Examiner: And what is Exhibit 35? 

My. Tucker: Being the lease referred to, the 
lease about which we have been talking in the last 
five or ten minutes. 
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Mr. Sobieski: I have no objection. May I make 
the suggestion, however, that the Reporter not place 
any marks on this lease and let the Reporter’s nota- 
tion be placed on a separate sheet of paper which 
ean be clipped to this lease and to the photostat 
when it is prepared. [589] 


% % * 


Mr. Dotson: Very well. In my practice, I repre- 
sent two or three construction organizations from 
time to time, one constantly, and also have many 
friends engaged in the real estate business. 

One, in particular, who deals in property in the 
Paradise Valley area, which is the section com- 
monly referred to as Las Vegas, extending south 
from Las Vegas, from about the race track on out 
to maybe ten or fifteen miles to the southern part of 
Las Vegas. 

I run into him on many occasions and we have 
discussed this and he has indicated to me the price 
at which he sells the property upon the transfer of 
fee title and in making any statement concerning 
the value of this land, it would have to be considered 
with these facts in mind, what is necessary to bring 
this property of Mr. Pierce into a fee title and the 
eost of this particular function and deduct that 
from the value of the land, and then you have the 
approximate value of Mr. Pierce’s interest or that 
interest which may ripen. 

Of my own personal knowledge, in an area in the 
next section south of Mr. Pierce’s property, I was 
discussing the purchase of an acre of land for $2,- 
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500.00. The acre abutted the gravel street and had 
no other improvements, no power line, no water. 
That is from my own personal experience. 

That is in section 36 of the same range of town- 
ship. [635 ] 

In my practice, I have an assistant named Dale 
Cook who handles a great deal of real estate trans- 
actions and also represents the Title Company, and 
naturally over a period of some years, some two 
years, I have been associated with him in these 
matters from time to time. 

And this is hearsay. But in a section which would 
be approximately four sections further out from 
Las Vegas and three section over to the west, there 
was a transaction involving a five aere tract. This 
particular tract abutted Highway 91. 

It involved a frontage on the highway which 
sold for $3,000.00 of front feet, so that the fact 
which, I think, can pretty well be generally stated 
with some exceptions, is that these small tract 
leases, while not transferable as simply as a grant 
bargain and sale Deed, can be transferred still, and 
they are dealt in, in Las Vegas. That is the five 
acre and two and a half acre tracts. 

There are several types. There is also the Pittman 
Act which allows you to pick up 160 acres in some 
areas, but of course, none of that is right adjacent 
to Las Vegas. Some of it is out forty or fifty miles. 

Now, that particular tract based upon the front 
footage price, which is on Highway 91, some five 
sections south of the Flamingo, which would be 
five miles. That is out of Las Vegas some distance; 
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five miles from the Flamingo and the [636] Fla- 
mingo is some four miles from the center of the 
town. . 

Hearing Examiner: What is the ‘‘Flamingo’’? 

Mr. Dotson: The ‘Flamingo Hotel’’ which is 
the first large hotel as you go into Las Vegas. That 
probably sold for a price of something like $15,- 
000.00 subject, of course, to the transfer of the in- 
terest according to the procedure which I stated 
the other day. 

The agreement to withdraw is sent into the 
Bureau of Land Management with a subsequent 
application of the party who might otherwise be 
ealled ‘‘the purchaser,’’ the relinquishment stating 
that they wish to withdraw in favor of the pur- 
chaser. 

Hearing Examiner: Of course, Mr. Pierce’s land 
is not on the highway? 

Mr. Dotson: No, it isn’t but it is in an area 
where vou could buy it at $1,500.00 an acre and 
hope to make a profit. 

Hearing Examiner: You are familiar with Mr. 
Pierce’s land? 

Mr. Dotson: Yes, I know where it is. In ob- 
serving the map which Mr. Tucker has put in evi- 
dence, I might state that there is now a gravel 
avenue coming out of Las Vegas called ‘‘Kastern 
Avenue’’ which is a county road. Then three sec- 
tions down, there is Bond Road. That is maintained 
in conversation around Las Vegas to be a main 
thoroughfare in the development of this Paradise 
Valley area. [637] 
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Hearing Examiner: Where does Paradise Val- 
ley lead to, Mr. Dotson? 

Mr. Dotson: The east avenue comes in at the 
intersection of Fremont and Charleston Boulevard, 
which are the two main streets in Las Vegas. It 
comes south directly into Paradise Valley. 

This, according to the map, is the road going to 
Boulder City and this is Henderson out in that 
area. This is Highway 91 which comes south from 
Los Angeles. This area in here is what they call 
‘*Paradise Valley.’’ I don’t know the exact limita- 
tions as far as the boundaries go. 

Hearing Examiner: That is between Boulder 
Highway and the Los Angeles principal highway 
and about how far from the city? 

Mr. Dotson: The boundary of the race track 
would be about two and a half miles from Fremont 
and Main Street, according to this map, so this 
is the edge of the race track property. 

In this area south of the race track there is quite 
a large development. There are several private 
homes, the value of which would exceed $15,000.00. 
It isn’t a small home but it isn’t a large home. 

Then Mr. Pierce’s property is two sections over 
from the race track and about two down. 

Hearing Examiner: That is two miles over and 
two miles [638] down in a southerly direction ? 

Mr. Dotson: Yes. The other property I spoke of 
the other day, is less than a mile from Mr. Pierce’s 
property. It just shows the development of the 
property. I think whether the ranch is there or not 
the property would have the same price. 
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I intended to buy some property out there myself 
but I have not been able to find anything I want. 

Hearing Examiner: Well, now, how much would 
it cost Mr. Pierce to sell a fee title to that? 

Mr. Dotson: May I see the lease? 

Mr. Pierce: May I answer the question? 

Hearing Examiner: No, I am asking your at- 
torney now. We can take your statement at a later 
time. Why, if Mr. Pierce knows what it would cost 
to develop this into a fee interest for transfer 
or sale, he could state it. 

Mr. Dotson: Well, before he states that, I might 
state that there are three methods under which you 
ean obtain the fee title to this small tract land. Cne, 
there is an acre rental which must be paid regard- 
less and during the period the lease extends, you 
ean construct what they call a homestead dwelling, 
and there are contractors who will build that for 
$1,250.00 on the property or lease. 

After you have done that, you get the approval 
of the Bureau of Land Management. Thev come 
down and inspect that, [639] and upon that they 
sell the land to you. Generally speaking, the price 
per acre is stated, and I know of some priced at 
$50.00 an acre. 

Hearing Examiner: What does that mean? 

Mr. Dotson: ‘That would be the price after you 
put the construction on. 

Hearing Examiner: To whom is that paid? 

Mr. Dotson: To the Government. Then you get a 
patent. 
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Hearing Examiner: What is the difference be- 
tween a patent and a fee? 

Mr. Dotson: The patent is the absolute title 
given by the Government. But since this lease was 
executed, as I explained the other day, there have 
been these other options that have come up. The 
Government will establish through the San Fran- 
cisco office a purchase price at which you can buy 
this land and nothing else need be done. 

Then there is this additional order they eall a 
third option by the homesteaders, which allows you 
to drill a well on the property. I don’t know if there 
is an additional price or not. 

Congressman Young was very helpful to the 
Homesteaders and I think he helped them to work 
out something. 

Mr. Pierce: There is 100 feet and at $3.00 a 
foot, it is $300.00 and the whole deal would cost me 
£550.00 to get the patent for the land. [640] 

Hearing Examiner: How long have you had 
this? 

Mr. Pierce: Since 1950. 

Hearing Examiner: It isn’t in default or any- 
thing? 

Mr. Pieree: No, it will not be in default until 
December of 1955. 

Hearing Examiner: All right. Anything fur- 
ther? [641] 


* ¥ * 
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[Endorsed]: No. 14901. United States Court of 
Appeals for the Ninth Circuit. John Pierce, Peti- 
tioner, vs. Securities and Exchange Commission, 
Respondent. Transcript of the Record. Petition to 
Review an Order of the Securities and Exchange 
Commission. 


Filed: November 16, 1955. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 
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United States Court of Appeals 
for the Ninth Circuit 


No. 14901 


JOHN PIERCE, 
Petitioner, 
vs. 


SECURITIES AND EX CHANGE COMMIS- 
SION, 
Respondent. 


PETITION FOR REVIEW OF ORDER DENY- 
ING APPLICATION FOR REGISTRA- 
TION AS A BROKER AND DEALER 


To the Honorable the United States Court of 
Appeals for the Ninth Circuit: 


The petition of John Pierce respectfully shows: 


1. This Petition for Review is filed pursuant 
to the provisions of Section 25 (a) of the Securities 
Exchange Act of 1934 (15 U.S. C. 78 y). 


2. Your Petitioner resides in and has his prin- 
cipal place of business at Las Vegas, Nevada, 
within the Ninth Circuit. 


3. On October 28, 1954, your petitioner filed 
with the Securities and Exchange Commission an 
application for registration as a broker and dealer 
pursuant to Section 15 (b) of the Securities Ex- 
change Act of 1984 (15 U. 8. C. 78 (0) (b) eG 
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November 5, 1954, the Securities and Exchange 
Commission ordered that a hearing be held, pur- 
suant to said Sec. 15 (b), on the question of 
denial of registration to applicant. 


4. Thereafter, a hearing was held before a Hear- 
ing Examiner at Los Angeles, California, in Novem- 
ber and December 1954 pursuant to said order. At 
said hearing it was stipulated that the Commission 
might make an order postponing the effectiveness 
of your petitioner’s application for registration. 
Such order was made. 


d. On February 8, 1955, the Hearing Examiner 
filed in said proceeding a 44 page Recommended 
Decision which recommended that your petitioner’s 
application for registration as a broker and dealer 
become effective forthwith. 


6. Your petitioner requested the Securities and 
Exchange Commission to adopt the Recommended 
Decision of the Hearing Examiner who heard the 
evidence. 


7. On August 16, 1955, the Securities and Ex- 
change Commission adopted a 9 page Findings and 
Opinion which did not discuss the Recommended 
Decision of its Hearing Examiner, and entered an 
order denying your petitioner’s application for reg- 
istration as a broker and dealer. 


8. A Petition for Rehearing has been filed by 
your Petitioner but has not been acted upon by the 
Commission. 
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9. Petitioner seeks review by this Court of the 
order of the Securities and Exchange Commission 
dated August 16, 1955, denying his application for 
registration as a broker and dealer. Petitioner is 
an aggrieved party within the meaning of Section 
25 (a) of the Securities Exchange Act of 1934 and 
alleges (and he urged to the Commission) that the 
order sought to be reviewed is contrary to law, is 
based on an opinion which inisstates the facts de- 
veloped in the record, which desregards the findings 
of the Hearing Examiner based on the evidence, 
and that the order is not supported by the evi- 
dence. The penalty imposed on your applicant, 
who has already been suspended over ten months, 
is cruel, unusual, and excessive. The Commission’s 
Opinion and Order denying broker and dealer reg- 
istration 1s unreasonable and arbitrary and does 
not give the weight to the Recommended Decision 
of the Hearing Examiner (favorable to vour Peti- 
tioner) required by law and the decisions such as 
Universal Camera Co. vs. N. L. R. B., 340 U.S. 474, 
487-496. 


No previous application for the relief sought in 
this petition has been made to any court or judge. 


Wherefore vour Petitioner prays that this Court 
review said order of the Securities and Exchange 
Commission dated August 16, 1955, and order that 
it be set aside so far as it denvs vour petitioner’s 
application for registration as a broker and dealer 
pursuant to See. 15 (b) of the Securities Exchange 
Act of 1934. 
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eepeett lly submitted, 
JOHN G. SOBIESKI, 
DOUGLAS L. HATCH, 
EDWIN J. DOTSON, 


By /s/ JOHN G. SOBIESKI, 
Attorneys for Petitioner. 


Duly Verified. 
[Endorsed]: Filed October 14, 1955. 


[ Title of Court of Appeals and Cause. ] 


PETITIONER’S STATEMENT OF POINTS 


To the Honorable the United States Court of 
Appeals for the Ninth Circuit: 


Pursuant to the provisions of Rule 17 (6) the 
Petitioner, John Pierce, hereby files with the Court 
his statement of the points on which he intends to 
rely and designation of the record material to the 


consideration thereof. 
I, 


Points on Which Petitioner Intends to Rely 


a. The order of the Commission issued August 
16, 1955, denying Petitioner’s application for regis- 
tration as a broker-dealer is based upon findings 
which are contrary to the record and are not sup- 
ported by the evidence. The findings to which Peti- 
tioner specifically objects are those relating to his 
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transactions with Mr. ‘‘H.’’ and those relating to 
his financial statement. Petitioner concedes that he 
did act as a broker-dealer while unregistered and 
now desires to correct that. 


b. Said order does not give proper weight, as 
required by law, to the Recommended Decision of 
the Hearing Examiner who heard the evidence, 
which Recommended Decision was favorable to 
Petitioner. 


c. The penalty imposed upon Petitioner, who has 
already been denied a right to earn a living as a 
broker and dealer for a period of over eleven 
months is cruel, unusual, and excessive. 


Respectfully submitted, 
JOHN G. SOBIESKI, 
DOUGLAS L. HATCH, 
EDWIN J. DOTSON, 
By /s/ JOHN G. SOBIESKI, 


Attorneys for Petitioner. 


[Endorsed]: Filed November 22, 1955. 


